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Plaintiff, the State of Oklahoma ("the State"), respectfully requests that "Defendants'
Motion for Judgment as a Matter of Law Based on a Lack of Standing” [DKT #1790]
("Motion")* be denied in its entirety.

l. Introduction

This Motion marks Defendants' third attempt for dismissal of certain of the State's claims
on the basis of standing. See DKT #1076 (Rule 12(c) motion) & #1235 (Rule 12(b)(6) motion).
The first two attempts were denied, see DKT #1187, #1435 & #1439, and this new attempt
should be denied as well for the reasons that follow:

First, Defendants’ Motion is facially improper as it is not founded on any applicable
Federal Rule of Civil Procedure.

Second, in the Arkansas River Basin Compact, Congress granted Oklahoma the right to
develop and use a share of the water of the IRW, and to use state and federal pollution control
laws to combat pollution. In light of these legally protected interests, it is indisputable that the
State has standing to prosecute the current action.

Third, Defendants, in direct conflict with the position they are taking here, unequivocally
asserted in the City of Tulsa litigation that the State is the owner of waters encompassed within
the historical bounds of the Cherokee Nation (in that instance, the similarly-situated waters of the

Eucha and Spavinaw).

! Defendants' Motion was originally styled as "Defendants’ Motion to Dismiss for

Failure to Join the Cherokee Nation as a Required Party or, in the Alternative, Motion for
Judgment as a Matter of Law Based on a Lack of Standing.” See DKT #1788. As it was a multi-
part motion, the Court split it into two motions, with "Defendants’ Motion to Dismiss for Failure
to Join the Cherokee Nation as a Required Party" maintaining DKT #1788, and "Defendants'
Motion for Judgment as a Matter of Law Based on a Lack of Standing" becoming DKT #1790.
See DKT #1788 & #1790. Accordingly, the State is responding separately to these two motions.
In order to minimize duplication, however, the State does incorporate by reference its Response
in Opposition to "Defendants' Motion to Dismiss for Failure to Join the Cherokee Nation as a
Required Party."”
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Fourth, as explained in its responses to Defendants' earlier motions on the topic of
standing, see DKT #1111 & #1255, and its response to "Defendants' Motion to Dismiss for
Failure to Join the Cherokee Nation as a Required Party,” see DKT #1810, as well as below, the
State not only has sufficiently alleged that it has standing, but also has established as a matter of
fact and law that it indeed does have standing to bring the damages claims it is asserting by
virtue of its sovereign interests, its quasi-sovereign / parens patriae interests, its trustee interests
and its property interests.

1. Background

A. The scope of Defendants' Motion

The scope of Defendants’ Motion must be made clear from the outset. The plain
language of their Motion makes clear that Defendants are not seeking judgment as a matter of
law on standing as to all of the State's claims. Specifically, Defendants have not moved for
judgment as a matter of law as to the State's claims for injunctive relief. Rather, Defendants
have moved for judgment as a matter of law only as to the State's claims for damages, and then
only as to claims for damages to those natural resources that are owned or held in trust by the
Cherokee Nation. See Defendants' Motion, p. 3 (". . . Defendants move for judgment as a matter
of law based on the fact that Oklahoma lacks standing to pursue claims for damages to natural
resources that are owned or held in trust by the Cherokee Nation™) (emphasis added).

Furthermore, and in some instances relatedly, Defendants are not challenging at all the
State's standing to assert its RCRA citizen suit claim, its claim for violation of 27A Okla. Stat. §
2-6-105 and 2 Okla. Stat. § 2-18.1, its claim for violation of 2 Okla. Stat. § 10-9.7 and OKla.
Admin. Code § 35:17-5-5, or its claim for violation of Okla. Admin Code § 35:17-3-14 claim.

See Defendants' Motion, p. 3 ("If the State does not own or hold those resources in trust, then it
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lacks standing to assert claims under theories of state nuisance, federal nuisance, CERCLA,
trespass, or unjust enrichment™) (emphasis added).

B. The State's claims

The State is asserting ten causes of action against Defendants: (1) a CERCLA cost
recovery claim, (2) a CERCLA natural resource damages claim, (3) a RCRA citizen suit claim,
(4) a state law nuisance claim, (5) a federal common law nuisance claim, (6) a trespass claim, (7)
a violation of 27A Okla. Stat. § 2-6-105 and 2 Okla. Stat. § 2-18.1 claim, (8) a violation of 2
Okla. Stat. § 10-9.7 and Okla. Admin. Code § 35:17-5-5 claim, (9) a violation of Okla. Admin.
Code § 35:17-3-14 claim, and (10) an unjust enrichment / restitution / disgorgement claim. See
DKT #1215. The State seeks, inter alia, injunctive relief and damages from Defendants.? 1d.

The State is asserting its claims in this lawsuit pursuant to its sovereign, quasi-sovereign /
parens patriae, trustee and / or property interests. See, e.g., Second Amended Complaint, 11 5,
78 & 119 [DKT #1215]. Notably, ownership of the natural resources is not a prerequisite for any
of the State's claims. Further, with the exception of the State's trespass claim, the State need not
even have a possessory interest in the natural resources (and even then it need not be an
exclusive possessory property interest).

In fact, it is well-recognized, except by Defendants, that the State has sufficient interests
in the resources of the IRW to prosecute the claims in this lawsuit. Accordingly, this Court need
not determine the precise contours of the Cherokee Nation's interests in the resources of the
IRW. In fact this Court has already determined that the State has standing to prosecute the

claims in this lawsuit, and should simply reaffirm that decision.

2 The State seeks neither damages from, nor an injunction against, the Cherokee

Nation. Nor does it seek to adjudicate property rights between the State and the Cherokee
Nation. Nor does it seek to directly regulate the conduct of any member of the Cherokee Nation.
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I, Argument

A. Defendants’ Motion is improper

Defendants' Motion is that "as a matter of law" the State lacks standing to bring certain of
its damages claims. Defendants have not identified the rule under which they are making this
Motion. If Defendants are moving under Rule 50(a) or 52(c), the Motion is plainly premature
because Rules 50(a) and 52(c) are trial motions. See, e.g., Jaasma v. Shell Oil Co., 412 F.3d
501, 506 fn 4 (3d Cir. 2005) ("It was premature for the District Court to have decided this case
under Fed. R. Civ. P. 50(a). The Court may grant judgment as a matter of law under Rule 50 if
the motion is brought 'during a trial by jury' after the non-moving party 'has been fully heard on
anissue." Fed. R. Civ. P. 50(a)"); Williamson v. Horizon Lines, LLC, 2008 WL 2222052 (D. Me.
Feb. 11, 2008); Dawson v. Johnson, 266 Fed. Appx. 713, 718 (10th Cir. 2008) (noting that Rule
50(a)(2) motions occur during trial); Davis v. Rice, 2008 WL 2397570, *1 (D. Kan. June 10,
2008) ("Rule 52(c) authorizes the court to enter judgment against a party on a particular issue in
a non-jury trial, and thus is not applicable to the present action in which no trial to the court is
being conducted™); Diskin v. Unified School District No. 464, 1996 WL 717328, *1 (D. Kan.
Nov. 18, 1996) ("Rule 52(c) vests a judge with the discretion to enter judgment on any issue after
hearing all of a party's evidence™). This action has not yet progressed to the trial stage, and
therefore a motion under Rule 50(a) or 52(c) is at this stage of the proceedings improper.

Further, Defendants have disclaimed that they are moving under Rule 56, see DKT
#1797, p. 6 ("Indeed, summary judgment motions have yet to be filed"), so the Motion should
not be considered a summary judgment motion. Underscoring this fact, the Motion fails to
comply with the requirements of LCvR 56.1(b), which in itself would warrant it being denied.

See LCVR 56.1(b) (requiring that brief in support "shall begin with a section that contains a

Page 9 of 135
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concise statement of material facts to which the moving party contends no genuine issue of fact
exists. The facts shall be numbered and shall refer with particularity to those portions of the
record upon which movant relies™) (emphasis added). Moreover, it should be noted that under
LCVR 56.1(a) a party may file only one Rule 56 motion, and were it such a motion Defendants
would be precluded from filing any further motions for summary judgment.

Finally, Defendants have previously brought Rule 12 motions to dismiss on the issue of
standing, see DKT #1076 (Rule 12(c) motion) & #1235 (Rule 12(b)(6) motion), and those
motions have already been denied, see DKT #1187, #1435 & #1439, so the Motion clearly
cannot be a judgment on the pleadings. Moreover, nowhere in their Motion do Defendants even
mention Rule 12.

Simply put, Defendants' Motion is an improper motion under the Federal Rules of Civil
Procedure, and it should not be considered.

B. The State has standing pursuant to the Arkansas River Basin Compact

The Court need look no further than the 1973 Arkansas River Basin Compact to resolve
this Motion. In 1973 Congress approved the Arkansas River Basin Compact, the major purposes
of which are the “equitable apportionment of the waters” of the Arkansas River Basin between
the States of Arkansas and Oklahoma and the encouragement of the maintenance of an active
pollution abatement program in each of these states. See 87 Stat. 569 & 82 Okla. Stat. § 1421,
Articles 1(B) & (D). This Compact established, as a matter of federal law, that the State has the
right to "develop and use" the waters of the IRW, so long as it does not deplete the annual yield
by more than sixty percent. See 87 Stat. 569 & 82 Okla. Stat. § 1421, Articles I1(A-H) (defining
sub watersheds) & IV(F) (allocating water). Significantly, Article VII(E) of the Compact

authorizes the State's use of federal and state pollution laws to resolve pollution problems in its
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portion of the Arkansas River Basin. Interstate compacts, when approved by Congress, have the
force and status of federal law. Tarrant Regional Water Dist. v. Sevenoaks, 545 F.3d 906, 909,
fn. 1 (10th Cir. 2008) (construing Red River Compact apportioning water among four states).
The right to "develop and use" water and to use federal and state pollution laws to resolve
pollution problems authorized in this Congressionally-approved compact amounts to
Congressional recognition of the State's legally protected interests to both the water and its
purity. In light of these legally protected interests, it is indisputable that the State has standing to
prosecute the current action, and the Court need proceed no further in its analysis.

C. In previous litigation Defendants have admitted that waters similarly
situated to those at issue here are owned by the State

A central premise of Defendants' Motion is that the State has no interest in the waters at
issue in this case. Yet in the City of Tulsa litigation Defendants took a position that directly

conflicts with that premise.

e "The State of Oklahoma is the owner of Spavinaw Creek, and thereby, the water that
flows into Lakes Eucha and Spavinaw.” Ex. 1, p. 4, ("Motion of Separate Defendant
Cargill, Inc. and Brief in Support of Supplemental Motion for Partial Summary
Judgment,” DKT #238, in City of Tulsa v. Tyson Foods, Inc., Case No. 01-CV-0900)
(emphasis added).

e "Tulsa does not own Lake Eucha and Spavinaw, the State of Oklahoma does." EX. 2, p.
22 ("Poultry Defendants' Reply to Plaintiffs’ Response to Poultry Defendants' Motion for
Summary Judgment or in the Alternative for Partial Summary Judgment,” DKT #282, in
City of Tulsa v. Tyson Foods, Inc., Case No. 01-CV-0900) (emphasis added).

e "The water is owned by the State of Oklahoma. . .. This lawsuit is brought over a body
of water, or waters | should say, Spavinaw and Eucha, that are owned by the State of
Oklahoma...." See Ex. 3, pp. 110-114 (R. Stratton Taylor, Esq., counsel for Tyson
Defendants at Jan. 3, 2003 Hearing Transcript, in City of Tulsa v. Tyson Foods, Inc., Case
No. 01-CV-0900) (emphasis added).

e "[The City of Tulsa's water right] "is a right . . . that could only be obtained from the State

of Oklahoma. . .. [T]he right doesn't come from their land; it comes from the State of
Oklahoma.” Id. at 117-19 (John H. Tucker, Esqg., "for Cargill and the other defendants")
(emphasis added).
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The Eucha-Spavinaw Watershed and the IRW are both within the historical boundaries of
the Cherokee Nation. See Ex. 3 to Defendants' Motion. Thus, with respect to the issue of State
interests in the waters, Spavinaw Creek and Lakes Eucha and Spavinaw are similarly situated
with the Illinois River and its tributaries and Lake Tenkiller. Defendants are telling one judge in
the Northern District that the State owns the water within the historical boundaries of the
Cherokee Nation and another judge in the Northern District that the State does not. Defendants'
argument in favor of dismissal should not be credited. Simply put, Defendants have already
conceded in other litigation that the State does have standing.

D. Although the Defendants have misrepresented the nature and extent of the
Cherokee Nation's interests in the IRW, the Court need not determine the
exact contours of the Nation's interests in order to find the State has standing

The central premise of Defendants' Motion is that the Cherokee Nation has an exclusive
interest in all the land, water and natural resources in the IRW in Oklahoma, and that the State
has no legally protected interests in the land, water and natural resources in the IRW in
Oklahoma. This is simply an inaccurate characterization of both the nature and extent of the
interests that the Cherokee Nation and the State have in the land, water and other natural
resources in the IRW in Oklahoma. While the Court need not determine the exact contours of
the interests of the Cherokee Nation in order to find the State has standing, the State provides the
following analysis of the history of Congressional action regarding the Cherokee Nation which
demonstrates that the Defendants' assertions are unfounded.

1. By virtue of Congressional action, the interests of the Cherokee
Nation in the land, water and other natural resources in the IRW in

Oklahoma have been diminished

a. Interests in the water
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Contrary to the suggestion by Defendants, nothing in either the 1833 Treaty with the
Western Cherokee or the 1835 Treaty of New Echota expressly conveys title to the water.
Rather, the 1833 Treaty with the Western Cherokee expressly conveyed land.® See 7 Stat. 414
(conveying to the Cherokee "seven millions of acres of land™). Similarly, the 1835 Treaty of
New Echota expressly conveyed land. See 7 Stat. 478 (conveying to the Cherokee "the
following additional tract of land"). No mention is made of water in either treaty.* If an implicit
right to water is to be read in the 1833 Treaty with the Western Cherokee and the 1835 Treaty of
New Echota then those Treaties impliedly conveyed no more than a "Winters right" to the water
within these conveyances. Under Winters v. United States, 207 U.S. 564 (1908), when the
Federal Government reserves land, by implication it reserves water rights necessary to
accomplish the purposes of the reservation. Significantly "[t]he implied-reservation-of-water-
rights doctrine, however, reserves only that amount of water necessary to fulfill the purpose of
the reservation, no more." Cappaert v. United States, 426 U.S. 128, 141 (1976). Such an

implied right in favor of the Cherokee Nation, to the extent it ever in fact existed, was never

3 The cases Defendants cite for the proposition that these treaties conveyed an

interest in water are not on point. Choctaw Nation v. Oklahoma, 397 U.S. 620 (1970), held that
the United States conveyed to the Cherokee, Choctaw and Chickasaw Nations, title to land
underlying the navigable portion of part of the Arkansas River in Oklahoma. Choctaw did not
address water. In fact, Justice White in his dissent points out that “[n]o one suggests that the
Cherokees were granted full sovereignty over the Arkansas River . ..." Choctaw, 397 U.S. at
652 (emphasis added). In short, Choctaw says nothing about water.

Likewise, United States v. Grand River Dam Authority, 363 U.S. 229 (1960), did not
decide the question of whether the Cherokee Nation owns the water. The principal holding in
Grand River was simply that "[w]hen the United States appropriates the flow either of a
navigable or nonnavigable stream pursuant to its superior power under the Commerce Clause, it
is exercising established prerogatives and is beholden to no one.” 363 U.S. at 233. As such, the
Grand River Dam Authority was not entitled to compensation for being deprived of its
opportunity to utilize the flow of the water to produce power.

4 Contrary to their suggestion in their Motion, p. 8, articles 5, 6, and 26 of the 1866
Treaty with the Cherokee do not address natural resources.
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quantified, and there is absolutely no reason to believe that in water-rich eastern Oklahoma that
the Cherokee Nation would have needed all of the water flowing through the lands conveyed to
the Cherokee Nation or that the Cherokee Nation ever actually used all of that water. Thus, a
Winters right would not have been an exclusive right to the water in the IRW. See, e.g., Sierra
Club v. Block, 622 F.Supp. 842, 852 fn. 7 (D. Colo. 1985) (*"State law appropriators acquiring
rights after a federal reservation receive only a defeasible property right until the extent of the
federal right is established") (citations omitted).

Important, however, to the extent one was in fact impliedly conveyed, any such Winters
right was supplanted by the Organic Act of 1890, by which Congress provided for the adoption
of Chapter 20 of the Mansfield Digest of the Statutes of Arkansas, which included the common
law of England, as the law in Indian Territory. See 26 Stat. 81, § 31; Franco-American
Charolaise, Ltd. v. Oklahoma Water Resources Board, 855 P.2d 568, 572 fn. 8 (Okla. 1990)
(explaining this fact and noting that "[t]he riparian right was a part of the English and American
common law that came to be extended over the State™). The common law of England,
Congressionally imposed on Indian Territory, included the law of riparian rights, and thus the
law of riparian rights dictated what interest the Cherokee Nation held in the water after 1890.°
See, e.g., Kansas v. United States, 249 F.3d 1213, 1229 (10th Cir. 2001) ("An Indian tribe retains
only those aspects of sovereignty not withdrawn by treaty or statute™); United States v. Wheeler,
435 U.S. 313, 323 (1978) (noting that specific treaty provisions or unilateral action by Congress

may alter a tribe's sovereign rights).

> See, e.g., Harris v. Brooks, 283 S.W.2d 129, 132 (Ark. 1955) (riparian doctrine,
long in force in Arkansas and many other states, is based on the old common law; the
appropriation doctrine has never been adopted in Arkansas).
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As explained in Franco-American, "[r]iparian rights arise from land ownership, attaching
only to those lands which touch the stream. A riparian interest, though one in real property, is
not absolute or exclusive; it is usufructuary in character and subject to the rights of other riparian
owners. A riparian right is neither constant nor judicially quantifiable in futuro." 855 P.2d at
573. "[T]he accepted rule allows a riparian owner the right to make any use of water beneficial
to himself as long as he does not substantially or materially injure those riparian owners
downstream who have a corresponding right." Id. at 575.

Beginning in 1902, pursuant to Congressional enactment, lands held by the Cherokee
Nation were allotted to individuals. See 32 Stat. 716. Each allotment conveyed "all the right,
title, and interest of the Cherokee Nation, and of all other citizens, in and to the lands embraced
in his allotment certificate.” 32 Stat. 716, 8 58. Allotments were originally alienable after five
years, with subsequent Congressional action extending the restriction on the alienation period.
32 Stat. 716, 88 14-15 & 47 Sta. 777, 8 1. The extent of the interest of a Cherokee Nation
member or the Cherokee Nation itself presently holding lands touching the waters at issue in this
case is thus a non-exclusive, usufructuary riparian interest that is subject to the rights of other
riparian owners.®

Thus, the existence of a riparian right to reasonable use of water flowing by any parcel of

land owned by the Cherokee Nation, or allottees who have not alienated their allotments, is not

6 Even assuming arguendo that this riparian usufructuary right to the water were to

have remained with the Cherokee Nation rather than being conveyed to the allottee and that this
usufructuary right was not extinguished when Oklahoma was admitted to the Union, "treaty-
based usufructuary rights do not guarantee the Indians 'absolute freedom' from state regulation.”
See Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 204-05 (1999). The
Supreme Court has "repeatedly reaffirmed state authority to impose reasonable and necessary
non-discriminatory regulations™ over Indian use of natural resources in the interest of
conservation. See id. at 205 (addressing usufructuary right to hunt, fish and gather).
Significantly, "Indian treaty-based usufructuary rights are not inconsistent with state sovereignty
over natural resources." See id. at 208.

10
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an exclusive or ownership interest of the Cherokee Nation in all the water in the IRW. The
existence of a right to reasonable use of water attaching to land ownership does not equate to a
right to use all of the water in the IRW or a right to prevent the State from using or regulating the
water in the IRW. In sum, the fact that the Cherokee Nation (to the extent that it is a riparian
owner), has a right to use some of the water in the Illinois River and its tributaries does not
deprive the State of standing to pursue this lawsuit.
b. Interests in the land

With respect to land, the State acknowledges that in Choctaw, the Supreme Court held
that the United States conveyed to the Cherokee, Choctaw and Chickasaw Nations title to land
underlying the navigable portion of part of the Arkansas River in Oklahoma. 397 U.S. 620.
However, for purposes of the issues raised in this litigation, the Illinois River and its tributaries
are non-navigable, and thus Choctaw is simply inapplicable to the analysis. See, e.g., Tobin v.
Pennington-Winter Construction Co., 198 F.2d 334, 335 (10th Cir. 1952) ("The Illinois River, a
non-navigable stream, is a tributary of the Arkansas River, which in turn empties into the
Mississippi River. The Arkansas and Mississippi Rivers are both navigable™) (emphasis added).

As explained above, assuming arguendo that they were inconsistent with English
common law, the Organic Act of 1890 supplanted the original rights the Cherokee Nation might
have had in river and stream beds of the IRW in Oklahoma with the English common law. See
26 Stat. 81, § 31. Under the common law, the riparian landowner owns the bed of an adjoining
non-navigable river or stream to its centerline. See, e.g., Hanes v. State, 973 P.2d 330, 333
(Okla. Crim. App. 1999) ("Absent language to the contrary, a riparian owner will be found to
own the adjacent riverbed to the thread of the stream of non-navigable rivers™). Once the lands

of the Cherokee Nation were allotted to individuals early in the twentieth century, these

11
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individual allottees became the holders of these riparian interests in the river and stream beds of
the Illinois River and its tributaries. See, e.g., Hanes, 973 P.2d at 336-37 ("we find the Cherokee
Nation allotted its interest in the riverbed of the Neosho or Grand River to the allottee of the
riparian upland™). Thus, except in those instances where the Cherokee Nation itself still owns a
riparian lot of land or the allotment was never alienated (i.e., the land remains "Indian
Country"),” the Cherokee Nation has no ownership interest in the riverbed and streambeds at
issue in this lawsuit.®> The fact that the Cherokee Nation or individual allottees may possess
riparian interest in some parts of the streambeds of the IRW does not mean the State lacks
standing to pursue a lawsuit to prevent pollution of the streambeds.
C. Interests in the biota

Defendants assert, see Motion, pp. 10-11, that the Cherokee Nation has exclusive

ownership of the biota in the IRW in Oklahoma. However, Defendants conveniently overlook

the fact that nothing in either the 1833 Treaty with the Western Cherokee or the 1835 Treaty of

! As explained in Leslie Hawes, "Indian Land in the Cherokee Country of

Oklahoma," Economic Geography (Oct. 1942), pp. 401-412, a journal article from 1942: "Most
of the land allotted to citizens of the Cherokee Nation has in the short period of three decades
passed into the hands of the majority white population. . .. The rate of loss has been least in the
eastern, or Ozarkian, section. Even here, the restricted Indians retain only a little over one-third
the acreage allotted to them about a third of a century ago.” In the subsequent 60 years that
percentage has decreased significantly. Indeed, as of 1986, of the original conveyance of seven
million acres of land to the Cherokee Nation, only 92,405.97 acres (or less than 2%) remained as
Indian Country. See Confederation of American Indians, Indian Reservations: A State and
Federal Handbook, McFarland & Company, Inc., 1986, p. 215.

8 This is not at all inconsistent with Brewer-Elliott Oil & Gas Co. v. United States,
260 U.S. 77 (1922). In that case, the Supreme Court merely stated that "Oklahoma when she
came into the Union took sovereignty over the public lands in the condition of ownership as they
were then, and, if the bed had become the property of [an Indian Tribe], there was nothing in the
admission of Oklahoma into a constitutional equality of power with other states which required
or permitted a divesting of title." Id. at 87-88 (emphasis added). Here, the Brewer-Elliott
condition precedent is not satisfied, as through the allotment process the beds at issue were not
the property of the Cherokee Nation but rather the individual allottees.

12
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New Echota states that the United States conveyed title to biota, including biota in the waters of
the IRW in Oklahoma, to the Cherokee Nation. As noted above, the 1833 Treaty with the
Western Cherokee and the 1835 Treaty of New Echota conveyed land, and not hunting and
fishing rights as did other treaties with other tribes in some cases relied upon by Defendants. See
7 Stat. 414 & 7 Stat. 478.

The cases Defendants rely upon do not support their broad assertion that the Cherokee
Nation "continues to hold sovereign authority over those natural resources to the exclusion of the
State." See Motion p. 10. For instance, Mille Lacs Band of Chippewa Indians, 526 U.S. at 204,
dealt not with sovereign rights over or ownership of biota, but with usufructuary hunting and
fishing rights "on state land [that] are not irreconcilable with a State's sovereignty over the
natural resources in the State” but "can coexist with state management of natural resources."
(Internal citations omitted.)

Washington v. Washington Comm. Passenger Fishing Vessel Assn., 443 U.S. 658, 684-85
(1979), involved a treaty specifically reserving tribal fishing rights in "usual and accustomed
places” (unlike treaties with the Cherokee Nation), and found that "[b]oth sides have a right,
secured by treaty, to take a fair share of the available fish," which catch must be equitably
apportioned.

Choctaw Nation, 397 U.S. 620, dealt with the bed of the navigable portion of the
Arkansas River, and with neither water nor biota.

Arizona v. California, 373 U.S. 546, 601 (1963), quantified reserved water rights of
certain tribes and federal facilities and does not support Defendants' theory of exclusive

Cherokee sovereignty over the resources of the IRW.

13
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As noted above, Winters, 207 U.S. 564, holds that when the Federal Government reserves
land, by implication it reserves water rights necessary to accomplish the purposes of the
reservation. Winters has no applicability here because of the adoption of the law of riparian
water interests by Congress in 1890.

Finally, Cheyenne-Arapaho Tribes of Oklahoma v. Oklahoma, 618 F.2d 665 (10th Cir.
1980), did not recognize tribal sovereignty over biota, but rather was a case about hunting and
fishing in which the tribe conceded that the State had jurisdiction over non-Indian hunting and
fishing on Indian Country, and that hunting and fishing on non-Indian lands located within the
1869 reservation were not subject to exclusive tribal control but rather subject to a system of dual
regulation. The Court noted that a number of decisions recognize dual control when needed to
support conservation measures, relying upon Puyallup Tribe v. Department of Game of
Washington, 391 U.S. 392, 398 (1968). Cheyenne-Arapaho, 618 F.2d at 667.

Simply put, these cases, individually and collectively, fall far short of supporting
Defendants' assertion of Cherokee Nation ownership and sovereignty over all the biota and other
resources of the IRW to the exclusion of the State of Oklahoma.

Finally, Defendants ignore 29 Okla. Stat. § 7-204, which provides that "[a]ll wildlife
found in this state is the property of the state.”

2. The State has legally protected interests in the land, water and other
natural resources in the IRW in Oklahoma that it give it standing to
prosecute this lawsuit, including those specific damages claims that
Defendants have attacked

It is well-recognized that the State has sufficient interests in the resources of the IRW to

prosecute the claims in this lawsuit. In fact, this Court has already determined that the State has

standing to prosecute the claims in this lawsuit, and should simply reaffirm that decision.

14
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The 1906 Oklahoma Enabling Act provided that the inhabitants of the Oklahoma
Territory and Indian Territory could adopt a constitution and become the State of Oklahoma, on
equal footing with the original states,” provided that "nothing contained in the said constitution
shall be construed to limit or impair the rights of person or property pertaining to the Indians of
said Territories (so long as such rights shall remain unextinguished) or to limit or affect the
authority of the Government of the United States to make any law or regulation respecting such
Indians, their lands, property, or other rights by treaties, agreement, law, or otherwise, which it
would have been competent to make if this Act had never been passed.” See 34 Stat. 267.
Article 1, section 2 of the Oklahoma Constitution carries this requirement into effect. Nothing in
this action to seek redress for Defendants’ pollution of the IRW violates either the 1906
Oklahoma Enabling Act or the Oklahoma Constitution.

As detailed above, as a result of the Organic Act of 1890 and the Cherokee Allotment Act
of 1902 the Cherokee Nation’s interests in the land, including non-navigable riverbeds and
streambeds, water, and other natural resources (e.g., biota) was diminished. In the Enabling Act
of 1906, 34 Stat., 267, Congress passed "[a]n act to enable the people of Oklahoma and of the
Indian Territory to form a constitution and State government and be admitted into the Union on
an equal footing with the original States . . .." Under the equal footing doctrine, the State has a
broad range of legally protected sovereign, quasi-sovereign / parens patriae, trustee and property
interests in land, water and other natural resources in the IRW in Oklahoma that permit it to

prosecute this lawsuit.

’ The "equal footing doctrine" is "the constitutional principle that all States are

admitted to the Union with the same attributes of sovereignty (i.e., on equal footing) as the
original 13 States." Mille Lacs Band, 526 U.S. at 203.
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a. The State has a legally protected quasi-sovereign / parens
patriae interest in all land, water and other natural resources
in the IRW in Oklahoma

The State has legally protected interests in all the land, water and other natural resources
located in Oklahoma. These legally protected interests are not dependent on ownership or title
(although the State does, indeed, have property interests in many of these resources). As
explained by the United States Supreme Court:

This is a suit by a state for an injury to it in its capacity of quasi-sovereign. In that

capacity the state has an interest independent of and behind the titles of its

citizens, in all the earth and air within its domain. It has the last word as to

whether its mountains shall be stripped of their forests and its inhabitants shall

breathe pure air.

State of Georgia v. Tennessee Copper Company, 206 U.S. 230, 237 (1907) (emphasis added);
see also Massachusetts v. Environmental Protection Agency, 549 U.S. 497, | 127 S.Ct. 1438,
1454 (2007); Hudson County Water Co. v. McCarter, 209 U.S. 349, 355 (1908) ("[I]t is
recognized that the state, as quasi-sovereign and representative of the interests of the public, has
a standing in court to protect the atmosphere, the water, and the forests within its territory,
irrespective of the assent or dissent of the private owners of the land most immediately
concerned").

"The Supreme Court has recognized the 'right of a State to sue as parens patriae to
prevent or repair harm to its ‘quasi-sovereign' interests."" Satsky v. Paramount Communications,
Inc., 7 F.3d 1464, 1469 (10th Cir. 1993) (quoting Hawaii v. Standard Qil Co. of California, 405
U.S. 251, 258 (1972)). "Although the Supreme Court has not expressly defined what is a 'quasi-

sovereign' interest, it is clear that a state may sue to protect its citizens against 'the pollution of
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the air over its territory; or of interstate waters in which the state has rights."*® Satsky, 7 F.3d at
1469 (quoting 12 Moore's Federal Practice, 1 350.02[3] at 3-20 (1993)); see also Alfred L. Snapp
& Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592, 607 (1982) (a state "has a quasi-sovereign
interest in the health and well-being -- both physical and economic -- of its residents in general”);
Spiva v. State, 584 P.2d 1355, 1359 (Okla. Crim. App. 1978) ("That the State has a valid interest
in matters which affect the public health, safety and general welfare is undisputed . . . "); State ex
rel. Pollution Control Coordinating Board v. Kerr-McGee Corp., 619 P.2d 858, 861 (Okla.
1980) ("the state's common-law right to sue for wrongful destruction of wildlife is not dependent
on ownership but rather on the sovereign power to regulate, preserve and protect wild animals
and fish for the common enjoyment of its citizenry"); Hughes v. Oklahoma, 441 U.S. 322, 337
(1979) ("We consider the State's interests in conservation and protection of wild animals as
legitimate local purposes similar to the States' interests in protecting the health and safety of their
citizens"); State of West Virginia v. Charles Pfizer & Co., 440 F.2d 1079, 1089 (2d Cir. 1971)
(recognizing that the parens patriae doctrine "has been used to allow the state to recover damages
to quasi-sovereign interests wholly apart from recoverable injuries to individuals residing within
the state™ and that "these quasi-sovereign interests have included the 'health, comfort, and
welfare' of the people, interstate water rights, pollution-free interstate waters, protection of the air
from interstate pollutants, and the general economy of the state™).

When suing in its quasi-sovereign or parens patriae capacity, the State may seek not only
injunctive / equitable relief, see, e.g., Alfred L. Snapp & Son, 458 U.S. at 602-606 (discussing
cases where states have sued to enjoin public nuisances), but also monetary damages. See, e.g.,

Commonwealth of Pennsylvania ex rel. Rafferty v. Philadelphia Psychiatric Center, 356 F.Supp.

10 Members of the Cherokee Nation residing in the State of Oklahoma are citizens of

the State of Oklahoma. See 14th Amendment, U.S. Constitution & 43 Stat. 253.
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500, 505 (E.D. Pa. 1973) (A state may now sue as parens patriae and recover damages for

injuries to its 'quasi-sovereign' interests, including harm to the health and welfare of its

inhabitants™); State of Maine v. M/V Tamano, 357 F.Supp. 1097, 1102 (D. Me. 1973) ("If Maine

can establish damage to her quasi-sovereign interests in her coastal waters and marine life,

independent of whatever individual damages may have been sustained by her citizens, there is no

apparent reason why the present action to recover such damage cannot be maintained"); Charles

Pfizer & Co., 440 F.2d at 1089 (recognizing that the parens patriae doctrine has been used to

allow the state to recover damages to quasi-sovereign interests).

In fact, the State does exercise its authority in the IRW. For example, the State regulates,

controls and otherwise exercises sovereign / quasi-sovereign authority over land, water and other

natural resources of the IRW in Oklahoma, thereby confirming that the State has legally

protected interests in these resources. See, e.g., Ex. 4 (Affidavit of J.D. Strong, Oklahoma

Secretary of the Environment, establishing the State's regulatory, control and management

functions through, without limitation, the Oklahoma Department of Environmental Quality, the

Oklahoma Water Resources Board, the Oklahoma Department of Wildlife Conservation, the

Oklahoma Scenic Rivers Commission, the Oklahoma Department of Mines, and the Oklahoma

Department of Agriculture, Food and Forestry).

Thus, it is indisputable that the State has standing to assert its claims for damages under

its theories of state law nuisance, federal common law nuisance, and unjust enrichment.

b. For purposes of CERCLA the State has a legally protected
trustee interest in all land, water and other natural resources

in the IRW in Oklahoma

18
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In a similar vein, for purposes of CERCLA natural resource damages,** the State has a
legally protected trustee interest in all the land, water and other natural resources located in the
IRW in Oklahoma. CERCLA specifically provides:

In the case of an injury to, destruction of, or loss of natural resources under

subparagraph (C) of subsection (a) of this section liability shall be to the United

States Government and to any State for natural resources within the State or

belonging to, managed by, controlled by, or appertaining to such State and to any

Indian tribe for natural resources belonging to, managed by, controlled by, or

appertaining to such tribe, or held in trust for the benefit of such tribe, or

belonging to a member of such tribe if such resources are subject to a trust

restriction on alienation . . . .

42 U.S.C. § 9607(f)(1) (emphasis added).*? The resources for which the State is seeking
CERLCA natural resource damages are plainly "within the State.” Likewise, they are plainly
"managed by" and / or "controlled by" the State. See, supra, Section Il11.D. Finally, as
demonstrated below, water running in a definite stream, formed by nature, over or under the
surface "belongs to" the State within the meaning of CERCLA. See, infra, Section 111.D.2.c.

Thus, it is indisputable that the State has standing to assert its CERCLA natural resource

damages claim in this case.

1 The State's CERCLA cost recovery claim is not technically a "damages" claim.

In any event, by the plain language of 42 U.S.C. 8 9607(a)(1)(A), the State's CERCLA cost
recovery claim does not depend on an interest in the natural resource at all. Rather, all that is
required in a CERCLA cost recovery claim is proof that the State incurred costs of removal or
remedial action not inconsistent with the national contingency plan. See 42 U.S.C. 8§
9607(a)(1)(A).

12 It should not be overlooked that CERCLA contemplates that it is possible that
there might be multiple trustees as to a given resource. As explained in Coeur D'Alene Tribe v.
Asarco, Inc., 280 F.Supp.2d 1094, 1115 (D. Idaho 2003), "trusteeship [under CERCLA] is not an
all or nothing concept. In fact, in many instances, co-trustees are the norm and not the
exception." The Coeur D'Alene court went on to explain in a subsequent opinion that: "[A] co-
trustee acting individually or collectively with other co-trustees may go after the responsible
party or parties for the full amount of the [natural resource] damage, less any amount that has
already been paid as a result of a settlement to another trustee by a responsible party.” United
States v. Asarco, Inc., 471 F.Supp.2d 1063, 1068 (D. Idaho, 2005) (emphasis added).
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C. The State has a legally protected property interest in certain
water in the IRW

In addition to its quasi-sovereign / parens patriae interest -- its "interest independent of
and behind the titles of its citizens, in all the earth and air within its domain" -- and its trustee
interest, the State holds property interests (including ownership interests) in many of the natural
resources, including certain waters, in the IRW in Oklahoma. These interests arise through the
"equal footing doctrine.” See, supra, Footnote 9. Given that in this case it is only asserting a
single claim against Defendants for which a legally protected property interest is a legal
prerequisite -- its claim for trespass to waters within Oklahoma that run in definite streams,
formed by nature, over or under the surface -- the State will restrict its discussion here to such
water. ™

With respect to water, “water running in a definite stream, formed by nature over or
under the surface” is "public water and is subject to appropriation for the benefit and welfare of
the people of the state.” See 60 Okla. Stat. 8§ 60(A). The term "water running in a definite
stream™ includes lakes. See Depuy v. Oklahoma Water Resources Board, 611 P.2d 228, 231-32
(Okla. 1980). "Public water" is the State's water unless and until it is actually appropriated and
used by another. See, e.g., City of Stillwater v. Oklahoma Water Resources Board, 524 P.2d 938,

944 (Okla. App. 1974) ("Nor do we find anything amiss in characterizing the lake contents as

13 "[T]respass involves an actual physical invasion of the property of another."”

Fairlawn Cemetery Association v. First Presbyterian Church, 496 P.2d 1185, 1187 (Okla. 1972).
A possessory property interest need not be "exclusive" to support a trespass claim. Instead, a
trespass claim may be brought by a person with a possessory interest against anyone with any
inferior possessory property right (or no possessory property right at all). See, e.g., Cooperative
Refinery Association v. Young, 393 P.2d 537, 540 (Okla. 1964) (despite consent to enter land by
four of ten cotenants, nonconsenting six cotenants could sue to recover full damages for trespass
where land was damaged by salt water pollution); Lambert v. Rainbolt, 250 P.2d 459, 461 (Okla.
1952).
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‘public’ water, hence state owned"); id. (". . . the state as original owner still owns the water and
will continue to do so until it transfers it to some other person or entity"); Oklahoma Water
Resources Board v. Central Oklahoma Master Conservancy District, 464 P.2d 748, 753 (Okla.
1969) ("Definite nonnavigable streams are public waters. The state may either reserve to itself
or grant to others its right to utilize these streams for beneficial purposes™). Public water "is
subject to appropriation for the benefit and welfare of the people of the state, as provided by
law." 60 Okla. Stat. § 60(A). Notably, however, "[b]oth riparian and appropriative rights are
usufructuary only and confer no right of private ownership in the watercourse.” People v.
Shirokow, 605 P.2d 859, 864 (Cal. 1980).1* As explained by the Tenth Circuit, “[a] water right is
a usufruct in a stream, consisting in the right to have the water flow so that some portion of it . . .
may be reduced to possession and be made the private property of an individual." Ronzio v.
Denver R.G.W.R. Co., 116 F.2d 604, 606 (10th Cir. 1940) (internal quotations omitted). In fact,
significantly, "[a]n appropriation is not complete until the water is put to beneficial use.” Dan

Turlock, Law of Water Rights and Resources, § 5:49.%

14 The Oklahoma Supreme Court has declared that the California Doctrine of stream

water rights, which recognizes riparian and appropriative rights as coexistent, is the prevailing
law in Oklahoma. See Franco-American Charolaise, Ltd. v. Oklahoma Water Resources Board,
855 P.2d 568, 571 (Okla. 1990).

1 It is anticipated that Defendants may cite to Tarrant Regional Water District v.
Sevenoaks, 545 F.3d 906, 913 (10th Cir. 2008), for the proposition that the State does not enjoy
an "ownership" in water resources located in the State. While it is not entirely clear what exactly
the Tenth Circuit meant when it used this term in quotation marks, what is clear is that a decision
on the State's standing with respect to any or all of its claims in this lawsuit does not, as pointed
out above, turn on whether or not the State "owns" the resource. Moreover, most certainly the
claims in this lawsuit do not turn on whether or not the State "owns" the resource in the context
of Tarrant Regional Water District. Furthermore, the State would be remiss if it did not point
out that that statement by the Tenth Circuit in Tarrant Regional Water District was dicta, was
made without any real analysis, and was made in the context of discussing Eleventh Amendment
immunity under the Verizon Maryland case and not in the context of determining the rights or
interests in a natural resource per se.

21



Case 4:05-cv-00329-GKF-PJC  Document 1811 Filed in USDC ND/OK on 12/15/2008 Page 27 of 135

This property interest in the waters of the IRW in Oklahoma has been confirmed by then
Secretary of the Environment Miles Tolbert on cross examination in the preliminary injunction
proceedings. See Ex. 1 to Defendants' Motion, 153:9-19 & 154:2-5 (stating the State claims
right, title and interest in the waters of the IRW in Oklahoma). Likewise, Alan Ford, Real Estate
Services Administrator at the Oklahoma Department of Central Services and State 30(b)(6)
designee, similarly testified that the State asserts standing to sue Defendants under trespass for
all waters flowing in definite streams in the Oklahoma portion of the IRW. See Ex. 5, Ford
Test., 156:18-158:17. It has also been confirmed by Defendants' statements in the City of Tulsa
litigation. See, supra, Section 111.C.

In sum, by virtue of this property interest in waters running in definite streams in
Oklahoma, it is indisputable that the State also has standing to assert its claims for damages
under its theory of trespass (as well as its theories of state law nuisance, federal common law
nuisance, and unjust enrichment).

E. The State has not only sufficiently alleged that it has standing, but also
established that it indeed does have standing to bring the claims (including
the damages claims) it is asserting by virtue of its sovereign interests, its
guasi-sovereign / parens patriae interests, and its trustee interests

Defendants have failed to carry their burden in establishing that they are entitled to
judgment as a matter of law with respect to the State's standing. The State has plainly
demonstrated as a matter of law and fact that it has a broad range of legally protected sovereign,
quasi-sovereign / parens patriae, trustee and property interests in the land, water and other natural
resources in the IRW in Oklahoma that permit it to prosecute this lawsuit in general, and its
damages claims in particular. Tellingly, and fatal for their Motion:

e Defendants have not cited any cases holding that the State does not hold the interests it is

claiming in the land, water or other natural resources in the IRW in Oklahoma.
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e Defendants have not cited any cases holding that that the common law (including those
aspects of the common law pertaining to riparian rights) was not adopted in Indian
Territory beginning in 1890.

e Defendants have not cited any cases holding that alienated allotted land is Indian
Country.

e Defendants have not cited any cases holding that 60 Okla. Stat. § 60(A) is invalid.

e Defendants have not cited any cases holding that 29 Okla. Stat. § 7-204 is invalid.

e Defendants have come forward with no evidence that the Cherokee Nation claims an
exclusive interest in all of the land (including the river and stream beds) of the IRW in
Oklahoma.

e Defendants have come forward with no evidence that the Cherokee Nation claims an
exclusive interest in all of the water of the IRW in Oklahoma.

e Defendants have come forward with no evidence that the Cherokee Nation claims an
exclusive interest in all of the other natural resources (e.g., biota) of the IRW in
Oklahoma.

e Defendants have come forward with no evidence that the Illinois River and its tributaries
in Oklahoma are navigable for purposes of this lawsuit.

e Defendants have come forward with no evidence that the State does not manage and
control the resources of the IRW in Oklahoma that are at issue in this lawsuit.

In fact, Defendants in the City of Tulsa litigation argued that similarly situated water resources

were owned by the State. In sum, the State has standing.
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V.

Conclusion

of Law Based on a Lack of Standing"” [DKT #1790] should be denied in its entirety.

Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
ATTORNEY GENERAL

Kelly H. Burch OBA #17067

J. Trevor Hammons OBA #20234

Daniel P. Lennington OBA #21577
ASSISTANT ATTORNEYS GENERAL
State of Oklahoma

313 N.E. 21% st.

Oklahoma City, OK 73105

(405) 521-3921

s/Robert A. Nance

M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641
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502 West Sixth Street

Tulsa, OK 74119
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WHEREFORE, in light of the foregoing, "Defendants' Motion for Judgment as a Matter
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%j) IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA FILE l?}

MOV 9 8 2007

- PhiLLomisasd;
US DISTRIGT Cark

¢A
Case No. 01-CV-0900B(C)

THE CITY OF TULSA,
THE TULSA METROPOLITAN
UTILITY AUTHORITY,

Plaintiffs,
V.

TYSON FOQDS, INC,,
COBB-VANTRESS, INC.,,
PETERSON FARMS, INC.,

- SIMMONS FOODS, INC,,
CARGILL, INC,,
GEORGE’S, INC,,
CITY OF DECATUR, ARKANSAS,

Defendants.
',
 Motion o F
SEPARATE DEFENDANT CARGILL INC.’S
d‘m.o{ BRIEF IN SUPPORT OF SUPPLEMENTAL MOTION FOR
PARTIAL SUMMARY JUDGMENT

e’ N’ N’ S N Mt N Nl Mt e N o N St e Neut Nt

COMES NOW Separate Defendant Cargill, Inc. (hereinafter “Cargill™), and files
this Brief in Support of its Supplemental Motion for Partial Summary Judgment, solely as
to Plaintiffs’ claim of nuisance,

INTRODUCTION

To maintain an action for nuisance, a party must own the property that is subject
to the alleged nuisance. Plaintiffs cannot present proof that they are the OWnets of the
property that is subject to the alfeged nuisance. The State of Oklahoma owns the
property at issue in Plainiffs’ nuisance claim, and Plaintiff City of Tulsa is a mere
licensee of a portion of that property. Accordingly, Cargill is entitled to summéry
judgmept as to Plaintiffs’ claim for nuisance, and for Plainﬁffs’ claim for joint and

several liability as to nuisance.

EXHIBIT




Case 4:05-cv-00329-GKF-PJC  Document 1811 Filed in USDC ND/OK on 12/15/2008 Page 37 of 135

[ . ] [EER S H LR R LR L LA [ IR AR RS S Atel sy B AR AR R R A E O O B (TS MRS U BT TP A T D |

. i

STATEMENT OF UNDISPUTED FACTS RELEVANT TQ THIS MOTION

L. Cargill, Inc., contracts with independent growers for the raising of poultry.
Amended Complaint §18; Dcposition of Deryle Oxford, May 16, 2002, pp. 14, 88
(Exhibit A).

2. Cargill’s contract growers raise poultry on farms owned by the growers.
Id. atpp. 14, 88, 192. |

3. The City of Tulsa asserts .in its Amended Complaint that Cargill has
caused pollution to the Eucha/Spavinaw watershed, in the form of nutrients that enter
streams and tributaries of Spavinaw Creek, as subsequently collected in Lakes Eucha and
Spavinaw. Amended Complaint 1( 15, 16, 19, 20, and 21.

4. The Amended Complaint claims a cause of action for nuisaﬁce because of
alleged pollution by nutrients. Amended Complaint §Y 47-52.

5. The City of Tulsa has a license from the State of Oklahoma to use a defined
pértion of the waters of Spavinaw Creek. (Permit, Grant, License and Certificate,
Oklahoma Planning and Resources Board, In the Matter of the Application (Amended)
and Supplemented, By the City of Tulsa, a Municipal Corporation, For Appropriation of
the Waters of Spavinaw Creek, No. 22-33, August 9, 1938) (Exhibit “B”).

6. Plaintiffs are not the owner of the waters of Spavinaw Creek. Id.; City of
Tulsa v. Grand-Hydro, Case No. 5263, District Court of Mayes County, State of

Oklahoma, February 10, 1938 {Exhibit “C”).
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APPLICABLE LAW

Summary judgment pﬁrsuant to Fed. R. Civ. P. 56 is appropriate when “there is
no genuine issue as to any material fact and the moﬁng party is entitlod“to judgment as a
matter of law.”*
ARGUMENT

L The Conduct of Cargill’s Contract Growers With Respect fo Raising Poultry
Does Not Constitute a Nuisance Pursuant to Oklahoma Statute

Oklahoma law defines the raising of poultry as an agricultural activity. 50 Q.S. §
1.1. Agricultural activities arc specifically exempt from Oklahoma’s nuisance law if the
activities are performed in a manner that does not have a substantial adverse effect on the
public health and safety:

Agricultural activities conducted on farm or ranch land, if consistent with

good agricultural practices and established prior to nearby nonagricultural

activities, are presumed to be reasonable and do not constitute a nuisance

unless the activity has a substantial adverse affect on the public health and

safety.

If that agricultural activity is undertaken in conformity with federal, state

and local laws and regulations, it is presumed to be good agricultural

practice and not adversely affecting the public health and safety.
50 0.8, § 1.1(B). Cargill’s contract growers raise turkeys on farm land. There is no
allegation that the contract growers do not utilize good agricultural practices. Under
these facts, Cargill’s contract growers’ agricultural activities “are presumed to be
reasonable and do not constitute a nuisance.”

The statute excepts from its protection from nuisance suits only those agricultural
activities that have “a substantial adverse effect on the public health and safety.”

Plaintiffs do not allege in the Amended Complaint that the public health and safety is

endangered by any action of Cargill or its contract growers.
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Furthermore, there is no allegation that Cargill’s contract growers are not in
conformity with federal, state and local laws and regulations. Without evidence of non-
confofmity, Cargill’s contract growers are presumeci by statute to be engaging in “good
agricultural practice” and are not “adversely affecting the public health and safety,” aﬁd
thus, their poultry operations cannot constitute a nuisance.

II.  Plaintiffs Cannot State a Cause of Action for Nuisance Because Plaintiffs Do
Not Have the Requisite Interest In Property

A, The State Of Oklahoma Is the Owner of Spavinaw Creek, and
Thereby, the Water That Flows Into Lakes Eucha and Spavinaw

Neither Plaintiff owns the water in Lake Eucha or Lake Spavinaw. The City of
Tulsa has permission from the State of Oklahoma to take a certain quantity of water from
Spavinaw Creek. The City filed an application with the Oklahoma Planning and
Resources Board on May 11, 1922, as amended August 5, 1922, March 23, 1932, and
Jﬁne 13, 1938, (Permit, Grant, License and Certificate, Oklahoma Planning and
Resources Boaid, /n the Matter of the Application (Amended) and Supplemented, By the
City of Tulsa, a Municipal Corporation, For Appropriation of the Waters of Spavinaw
Creek, No. 22-33, August 9, 1938)(Exhibit “A™)

The City’s initial application was to “appropriate the minimum flow” of |
Spavinaw Cregk, and the subsequent amendments expanded the City’s request to include
“the entirc flow of said creek for municipal purposes™ and “the excess flow of Spavinaw
Creek” for future needs. City of Tulsa v. Grand-Hydro, Case No. 5263, District Court of
Mayes County, State of Oklahoma, February 10, 1938 at§ 1, p. ATK2084 (Exhibit “B”).
The City’s applicat?pns were granted. 1d; see also Permit, Grant, License and Certificate

(reciting history of the construction of Spavinaw reservoir, waterworks and water conduit
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to Tulsa) The specific rights of the City of Tulsa to the waters of Spavinaw Creek are as

follows:

IT IS ORDERED AND DECLARED That ... PERMIT, GRANT, LICENSE
AND CERTIFICATE is hereby issued to il, its successors, and a grant is made to
it, and it is hereby given permission to use and apply forty five cubic second feet
of the run-off or flow of said Spavinaw Creek for present needs and nccessities
for municipal waterworks or supply purposes and such further uses authorized by
law... '
1d. The Permit, Grant, License and Certificate further finds the City entitled to 205 cubic
second feet of Spavinaw Creek for future anticipated needs, “leaving only unappropriated
water and water subject to appropriation in the future in said stream system of Spavinaw
Creek one hundred fifty-five cubic second feet.” Id.
The terms used by the Oklahoma Planning and Resources Board are unequivocal:
the City was granted liqense.to utilize a certain portion of the flow of Spavinaw Creek.
Title and ownership of the water itself did not transfer—only the right to use the water

was transferred from the Statc of Oklahoma.

B. Plaintiffs Cannot State a Claim for Nuisance Because They Do Not
Own the Property Subject to the Alleged Nuisance

“A nuisance, public or private, arises where a person uses his own property in
such a manner as to causc injury to the property of another.” Fairlawn Cemetery Ass'n v.
First Presbyterian Church, 496 P.2d 1185 (Okla. 1972). Plaintiffs are not the owners of
the waters of Spavinaw Creek; they are simply licensees of the State of Oklahoma.

As mere licensees, Plaintiffs cannot enforce thé rights of a property owner that is
subject to an alleged nuisance.

The statutory definition of nuisance --in 50 O.5.1991 §§ 1 et scq.~—

encompasses the common law's private and public nuisance concepts. It

abrogates neither action. Common-law nuisance --a field of tort-like
liability which allows recovery of damages for wrongful interference with
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the use or enjoyment of rights or interests in land-- affords the means of
recovery for damage incidental to the land possessor's person or chattel.

Nichols v. Mid-Continent Pipe Line Co., 933 P.2d 272 (Okla. 1996). The State of

Oklahoma is the “posscssor” in this case, with the City a licensee for a particular portion -

of the State’s property. The action of nuisance is the “means of recovery for damage
incidental” to the property of the Statc of Oklahoma.

As discussed in the joint Motion for Summary Judgment of the Poultry
Defendants, Plaintiffs cannot recover under nuisance for claims of personal injury, such
as annoyance and discomfort, because those types of damage can only be suffercd by
people, not corporate or government entities. Corporate or government entities can only
recover for damage to their property. “Tytenicz, Eylar, Kiser, Slape, and Lowe, make
inescapable the coﬁclusion that the cause of action for inconvenience, annoyance, and
discomfort is one for personal injury and is separate and distinct than the cause of action
for damages to property, although the right to both may arise in a suit for nuisance.”
Truelock v. Del City, 967AP.2d 1183 (Okla. 1998). |

C. As Licensees, Plaintiffs Can Only Claim that Cargill Has Interfered

With the City’s Right To Take Its Assigned Quantity of Water, a
Claim That Plaintiffs Do Not Allege
The terms of the City’s license with the State do not include provisions relating to
any aspect of water other than quantity. Because the license is silent_as to issues suph as
“warranties of water quality or clarity, Plaintiffs cannot argue that any contractual rights
are injured by virtue of the alleged nuisance. Plaintiff City of Tulsa has a license to usé a
fixed quantity of water, and Plaintiffs do not allege that Cargill has donc any act to
interfere with the City’s taking of its fixcd quantity of water. Thus, ¢ven if Plaintiffs

could sustain a nuisance claim as to property that they do not own, Plaintiffs can allege
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only that harm commensurate with the City’s license to utilize water as licensed by the
State.
CONCLUSION

Plaintiffs allege numerous causes of action with respect to their basic complaint:
the water they take from Lakes Bucha and Spavinaw has more algae in it than usual. .
Plaintiffs’ allegation of nuisance against Cargill fails for multiple reasons. The
agricultural practices of Cargill’s contract groWers are protected from nuisance claims by
statute. Furthermore, Plaintiffs do not have the right to assert an action for nuisance to
property that is not theirs. |

WHEREFORE Defendant Cargill, Inc. ;espectfu]ly requests that the Court grant
summary judgment to Cargill, Inc. as to Plaintiffs’ claim for nuisance, and for Plaintiffs’
claim for joint and several liability as to nuisance, and for such other relief as the Court

finds appropriate.

V Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 250 (1986); LMS Holding Co. v. CoreMark Mid-Continent, Inc., 50 F.3d 1520, 1523 (10th Cir,
1995). Indeed, the purposc of the summary judgment rule is to determine whether trial is necessary; thus
the non-moving party must at ¢ minimmum direct the court to facts which establish a genuine issue for trial.
White v. York Int’l Corp., 45 F.3d 357, 360 (10th Cir. 1995). In Celorex, the Supreme Court stated:

The plain language of Rule 56(c) mandates the entry of summary
judpment, after adequate time for discovery and upon motion, against a
party who fails to make a showing sufficient to establish the existence
of an element essential to that party’s case, and on which that party will
bear the burden of proof at trial.

Celotex, 477 U.S. at 317. To survive a motion for summary judgment, the nonmovant must establish that
there is a genuine issue of material fact, but he also “must do more than simply show that there is some
nmetaphysical doubt as to the niaterial facts.” Matusushita v. Zenith, 475 U.S. 574, 585 (1986).

With respect to Ruie 56 motions, the Tenth Circuit Court of Appeals has stated:

Summary judgment is appropriate if ‘there is no genuine issue as to any
material fact and . . . the moving party is entitled to a judgment as a
matter of law.” . . . Factual disputes about immaterial matters are
irrelevant to a sumunary judgment determination . . . . We view the
evidence In a light most favorable to the nonmovant; however, it is not

7
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enough that the nonmovant’s evidence be ‘mercly colorable’ or
anything short of ‘significantly probative.’

A movant is not required to provide evidence negating an opponent’s
claim. ... Rather, the burden is on the nonmovant, who ‘must present
affirmative evidence in order to defeat a properly supported motion for
summary judgment.” . . . After the nommovant has had a full
opportunity to conduct discovery, this burden falls on the nonmovant
even though the evidence probably is in the possession of the movant.

Commitiee for the First Amendment v. Campbel], 962 F.2d 1517, 1521 (10th Cir, 1992) (citations omitted).
Thas, if the non-moving party fails 1o set forth specific facts showing a genuine issuc for irial, the moving
parly is entitled to judgment as a matter of law, and the court’s grant of summary judgment will not be
disturbed on appeal. Devery Implement Co. v. J.I. Case Co., 944 F.2d 724, 726-27 (10th Cir. 1991).
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Respectfully submitted,

RHODES, HIERONYMUS, JONES, TUCKER
& GaBLg, P.LL.C.

7/

JOHN H. TUCKER, OBA #9110

Couv H. TUCKER, OBA #16325

THERESA NOBLE HILL, OBA #19119

100 W, Fifth Street, Suite 400 (74103-4287)
P.C. Box 21100

Tulsa, Oklahoma 74121-1100

Telephone:  918/582-1173

Facsimile: 918/592-3390
ATTORNEYS FOR DEFENDANT,

CARGILL, INC.
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Mid-Continent Tower A
401 South Boston, Suite 3100
Tulsa, OK 74103

Counsel for Tysen Foods, Inc. & Cobb-
Vantress, Inc.:
R. Stratton Taylor
Darrell W. Downs
Michael Sean Burrage
Taylor, Bwrage, Foster, Mallctt, Downs &
Ramsey
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P.0.Box 3618
Fayetteville, AR 72702
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P.O. Box 38

Little Rock 72115

1790-1

10

/-
~ 7



Case 4:05-cv-00329-GKF-PJC  Document 1811 Filed in USDC ND/OK on 12/15/2008 Page 46 of 135

EXHIBIT
A

Transcript of the Testimony of
Deryle Oxford

Date: May 16, 2002
Volume; I

Case: City of Tulsa v. Tyson, et al.
01-CV-0900B(X)

COPY

City Reporters, Inc.

Phone: {405) 235-3376

Fax: (405) 235-3392

Email: Ikemp@okcityreporters.com
Internet: www.okcityreporters.com
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Deryle Oxford

‘ City of Tulsa v. Tyson, et al. " 5/16/2002
; . ' 14 |
1 1 A I communicated with a Tim Alsup.
2 Q All right. Tim Alsup.
3 What does Tim Alsup do for Caigill, Inc,?
A He has worked with the producers in the

past, but currently works a lot like Tim Mothen,
except in the northwest Arkansas area.
Q all right.

A But he was more importantly responsible for

w oo R U

put:ting together much of the information that we

10 needed for this, for your request.

11 | Q Okay. Mr. Alsup helped pull together some
12 documents that Cargill, Inc. produced to the
._ 13 plaintiffs in this lawsuit?
14 A Yes, gir.
15 Q You said that Mr. Alsup used to work with

16 the producers, quote-unguote?
17 A Yes, sir.
18 Q What -- when you use the word "producers”,

19 what are you referring to?

20 A The people that grow the turkeys.

21 Q All right.

22 A The independent farmers.

23 Q Okay. Mr. Alsup was some kind of supervisor

24 there with the independent growerg?

. 25 A That's what we call grow-out manager.

City Reporters, Inc./ Lori thnston. CSR; RPR
www.okcityreporters.com
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: Deryleid;d’or.d |
City of Tulsa v. Tyson, et al. 5/16/2002

. ’ 88

1 0 All right. Is that written down somewhere

2 what your minimum requirements are?
3 A In some locations it's written down. I -- I

4 don't think it is in all locations.

5 Q How about your location? Do you have --

6 you're the supervigor. Do you have a book or

7 something that writes down kind ¢of generally what

8 you're expecting the farmer to -- to invest in the

9 operation as time goes along? Are you following what

10 I'm saying?

11 A We don't have an estimate of how much he

12 should invest as time goes on.

, . 13 Q Do yvou have a minimum regquirement as time

14 goes on?

15 A No, sir. Just to have the houses maintainéd
16 at a certain level.

17 Q It thg farmer wants to sell hig farm to

18 another grower, is that normally what happens, if

18 they want to get out ¢of the business? They want to

20 sell it to some other grower?
21 A Certainly.
22 Q Okay. And how does that process work? Do

23 they contact you and say, I want to sell my farm to ’
24 Johnny Jones?

. 25 A It happens in all sorts of ways. Sometimes

City Reporters, Inc./ Lori Johnston, CSR, RPR
www.okcityreporters.com
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o Dérﬂé 6Xford
City of Tulsa v. Tyson, et al. 5/16/2002

. 192

1 with the litter, why Cargill, Inc. wouldn't do that?
2 Is that a bad gquestion? Do you want me tc start --
3 A It was a long one, but --
4 Q Yeah, I'm bad at that. Let me start over.
5 Cargill, Inc. dictates a lot of specific.
6 requirements to contract growers, does it not? Do
7 you agree with that?
8 A In the management of their farm?
8 Q Yes.
10 A I don't know that I,agfee with you on that.
11 Q Really? You don't -- you don't think that

12 the contract and the way the process is set up is set
. i3 up ~--

14 A Those -- that doesn't affect the way‘they
15 manage their farms.

16 . Q The requirements in the contract, what they
17 have to do, the weekly visitations by Cargill, does
.18 noé affect the management of the farm?

19 A The weekly -- the weekly wvisitation is not
20 something we ask the grower to do.

21 Q I understand, but don't you make

22 requirements of those growers when you see things

23 that are wrong?

24 A We only make requirements whenever we think

. 25 that it's going to affect the residues, the rules

City Reporters, Inc./ Lorl Johnston, CSR, RPR
www.ckcityreporters.com
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BE?ORE THE ONHOW. FLABNING AND RESQURCES BOLRD OF m
STAIE OF OMM :

I¥ TEE MATTER OF THE APPLICATION (A8 AMENDSD) ) 5
AVD- SUPPLENENTED, WY TRE CITY OF TULSA, 4 ) ¥o. 22-33,
WUFKICIPAL CORPORATION, FOR APPROFRIATION OF THE ) = -
WATEHS OF SPAVINAX OREEX, )

- PRRMIT, ORANT LICENSE AND CERTIPICATE -

o the 9th day of August, A.D. 1938, there cazie on for bearing
and oonsideration before the Oklahema Planuing angd Rescurces Board of the
[ ‘$tate of Oklahkoms (herelnbslow referred to ws Oomiss_ion) (54 1tl,ofﬁoos in o
the State (apitol Bullding, in Oklehome City, Oklnhon'., the ;rig.‘i}:cl appli-
cation of the City of Tules, & munioipal corporation, £led in the office.
of the Stute Englneer, Depurtment of Highways of the State cf"ok‘lahou, on
May 11, 1922, and the amended epplication of said City of Tulse filed 12
the same office ov August 5, 1922, to which amended application there wes a-
ppanded waps, plens, sto., illustratiog the nature of the 'ﬁéhp‘_and waters .
warks t0 be conastructed by aaid _city in its approprietion of 'hha waters
of Bpavinaw Creek in Okiahom for municipel waterworks or mppl} Purposss
and, tvhe supplemental applicktion of aald Olty filed iv the 'ofﬁcu of
the Conservatian ngicaion of the State o»?-’-Oklahoni o March 23, 1932,
and the amendmsnt if gaid City t:c sald application filed “I’ith said Commission
on June 13, 1938, all pursusnt to and by virtue of the ;;rovitio;u of -
Chapter 70 of the Oklshoma Btstutes 1931 (being Chepter L0, Volums I;
‘Bovised Laws of Oklahoms 1910}, and Chapter 119, House M1 Fos 63, Basnion
- Lawg of Okiahou 1523-192), (veing Sectious 6056 teo 6059- bg,;h inslueive, -
Oklahoma Séatute-: 1931), and %the said City of Tulsa wpfiearing by H. 0'..- Bland,
" City Attorpay, Barve K. Langloy,. speciul essistant to said Gitly. Attorney, and
W, F. Grahan, Water Corimiselcner of seid City, &nd, whereupon, the ;aid-
Commission ordered s sontinuance of seid hearing of uid: ;nd_tt‘er fo Soptember
- 13, 1938, at 10 o'olock A.M., and further ordered the ‘glving of notice of
¢ said hearing on said epplication, ws amended and auppldmt;ntod, to the‘Gu:‘:d
River Lam .Authpri-ty, the Grand~Hydro, & oor-plaration. m-Oity of. lnukdgu.
The City of Wegouer, tha City of Pryer Creek, the Town of Pt Giboon. ’rho
Okla homa Hydro-Eleotrio Conmpeny, w norponﬂon, T. C. Bawnng, Cadnr Crnt
Lakes, sn Oklahoma Exprose Trust, the City of Vinita, and tbv “Gity ot

Miawi.
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s YOR, on this 13th day of Septewber, 1938, at éh-:‘-};'oﬁr_' of ten
“eiolock 1.'1(., ot the offices of said Commission, in the State cipii;%;
Bullding, in Oklahcu City, Gklmhoma, the nforeuid gppliettion, [ ¥ i
amended end supplemented sy otatod hereinbeflore, oomes’on for hnring snd
conglderetion before said Commission, the said City of Tulsa sisin appesring
by B, 0, Blend, City Aﬁomey. Farve W. Langley, spooinl assistant to seid
Qity Attorney, and ¥. F. Grabam, Water Commimsioner of said city; and no

“«  persen, firm or corporation or mumioipal corporation appearing in apposition

"+ “to"the granting of said appiiot{iion a8 auwended and supplemnﬁeﬁ'-

- Thereupen, the said Oity of Tules files with said Commiseion
;,{_". due and uﬁrﬁcwm proof of tha ganioe of the notios iuued by seid ’

Gomluion on duguet Sth, 1958 upen wadh -of ths following; rho Grand ..

mwr Dm Aivhority, THe Gra.nd—l!ydro, a gorporation; T}m city ‘of l&xakogu.
The City of Yagoner, The C.H:y of Pryor Creek, The Tm oi‘ Eoﬁ.'. atkE
Tha Oklahoma Bydro-Bleotrio compuny, 3 corpnuticn, T 6. Buwling, c.dv.x'
Crest Lakes, e Oklahome express trust, The City of Vinits, ‘anid the City
of Miami, end whioh service of gotice, ths sais Coumledom ~doth_ i’pp.rov"o:_'
sad declere rufficient. o w e

WHEREUFON, The City ‘of Tulss, & munioipal eorpnratlon, mbmm
evidozmo in support of ite uid applioution ae lmonded ané wpp!omantcd m&,
from “hiuh evidencs, the mald Commission finds und deslares and adjudges:

(1)} That pursuant to the amended applicatlon afsrementioned
filed on sugust Sth, 1922, The State Engineer, Department of Bighwaye of -the
State of Oklahome on the 18th of dugust, 1022, iasued notiss of hsaring of
said wmended qpplieation, and, which notice was duly publishe& in a unalpapor
printed in avd of gensrsl olroulation in the streenm ares, namely, Mayex '
County Demsoret, » woekly nowepapsr pudlished in the City of Pi‘yor., Oklahoma,

in the {zsues of said newspaper published on dates, i.e., September 1,

N B 1922, and continuing weekly, the last pudlicetion being on Qotober 12, 1922,

and. due proof of suoh publiocation filsd with arid State Bpglneer immediately
upor completion of the last wuch publiocmtion; wnd, on Ostober 18, 1922, at
4en o'cloock A.M., at the office of the said Btate Engineer, in the said State
- Capitol Building, vald appliostion as ameuded wag heard, and the uid'city
of Tulsa submitted evidence, and its’ speaificetions end plans for the cone.
struction of the '.O!'kl proposed; wnd by gaid emended applisstion said fity
sought 0 eppropriate snd did eppropriats forty-rive cubia seoond feet ¢f

the run-off or flow of said Spavinaw Creek for munioipal waterworks or .

Page 52 of 135
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;uppl.y purposes; and, said State Englueer took under oonald'o.ntibn
#uid eppliontion as emended until the 28tk of November, 1922. 'l'han he
endorsed on the upper right vnand cormer of the first page of said anendod
- applicetion the following: "Appravod for entire flows “11/28/1922, Hex L.
Cunningham, Siete Bogre® ’ V
. Theresupon, in diligex;t mannsr, purgusnt to eush inrovnl of
sald appliogi:;zm a5 wmonded, and maid appropriation, and 'ii keeping with -
the omps, plane and epsoificaticns so submitted, eaid City of mln did
- sotunlly, as a matter af fnt, and e . matter of recoid, appropriatn apd

.

spply to benefivial uses, i.o.. uunioiml ‘nterworks or oupply purpuses

e forty-ﬁva oubio sooond fest of the run-off or flow uf aaid Spgvinw Cresk,
bogiuning iz the wmomth of Aprﬂ., 19?1;, ai‘*cr ite conltr&otﬂ.bu or the ‘propased
" works conalsting of e dam of rointorced conorete and oohcrute noremll locnt-
* ed in Seotion fiftaen, Townihip hnoty-t'o Yorth, ngo tvantyconc Eut of
the Indian Base mnd Meridian, in Meyes ‘Oounty, Oklahoud, uid polut biing .
. detinitely located on tho wRp appcndsd to said amendad: appliontion, whioh

. dm raiged the olaution of the water {rom eix hun.dred- thirty foot n.'bove

S TP losgol to the impounded elention of six hundred eighty fut above (113

level, thersby induoing & gravity flow 'bhrough 'y reinforuad 'eoncx-oto oonduit

fr-om the polnt of said dem to a point near the City of fl‘pl und % swid

© Qatter polnt mald City oonstruotud &n SWergendy atortgo N 1r, and other
nppandagen and incidents nooosury to the plan of the propoud works . nnd.
said City of Tulss has, for auoh beneficial purposes, bontinuoully liuos
Kpril, 192, bean diverting snd aot\'mll& epplying to sush uses, the said

Aapproprinted qumtd.ty of the run-off or flow of erid Spaviﬁv Croek, i,o.,

AVIRRE NI Vhn

forty=-five oublo sacond feey,

That on Meroh 23, 1952, s8id City of Tulae filed with the Con=
servation Commission of the Stete of Okhhoms., its eupplcmont to oatd Appn-
oaticn for the appropristion of the unsppropristed ntou of ‘said Creek for
suoh benefioial purpoves and uses, pursvant to the provisiome-of Chapter 119,
House Pill Ko. &3, Seseion Laws of Orlahowa 1923-2L (veing Bo'otionu 6055 §o
6059, both inolunive. of Qklahoms Statutes 1931) for ite tnturv naedn snd
noouutiu. aud. cu June 13th 1958 ‘setd City riled a supphmmt 0 uid
!ppliou‘tion for apprepriation for ite swid futura needs and neocuitin for
such- p"" poaea of two hundred five oudlo second feet of the run-oi'r or

flow of said Spa.vinn.w creek,
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That subsequent to hroh 23, 1932, the CDnsemtion Comaisaion
of the State of Oklahom und this Gommiesion caused to be oonducted, und,

did aonduot and oomplwta an hydrographie sumy of uid ‘Spavinew Creok v.n.d

‘of Grand River in Oklahouws, by .which ssid survey: 1t wes soountely detor;ninod

and recorded the run~cff or flow of ssid Jpavinaw Cresk. -
That on February 1k, 1938, the District Court of Meyes County,
Gklekowe, in an action entitleds The City of Tulss, a munioipal corperetion,

plaim:irr, vorsue Graud-Bydro, a corporation, end othou. derendcnbe, did

" "yonder judgment adjudging the run-off or flow of nid SpaVinn Croek ta be

‘four hupdred five ocublic. second feet, and did further wdjudge said Spavinaw

Creek to be & separate atream aystem, snd did further adjudge f.}uit-'n'b porson,

.firm, or corporation, or wunielpal corporation, save the City of Tulse, hed

applisd for :Sermi’c. grant liaense or aertificate to appropriete the watore

of said arsek to beneficial uses end/or had aotuslly "a}':pii'ed the wators of

- aid Spavinaw Creek or any part thereof to benefioial Uses.

That on June 13, 1938, the Oklshoms Planaing end “Resources Board’

"of. the State of Oklahoma, issued notics of the hearing of wild application, a

n.mondad and supplemented as ;towclid of gaid Qity of -‘l'ulnn.' a'nd whioh uid

'notino was duly published in the Delaware County quml, publiqhed at Jay,

o~

”th' sounty eeat of Delawsre County, Oklahoma, being & zxawapeper publi-hoc

- 3
-

wookly sad of general aircuhtion and printed in the etroam c'r,?qn.'p? Sgavinm ‘5\ ’
Crg_ék and whioh said notice was publighed in the izsues of said gewspepor . '
So-wit, ums 30, 1939, July 7th, July lith, szd July 21, 1938, and a{;g and
sufficient proof of asid publication filed with seid Commimsion on August 9,
1938, '

That the run-off or flow of said Spavioaw Crsck ws i;i,soluéod by.
said hydrographic wurvey «nd the judgment of said Distriet Court; and ss
& watter of fact, is four hundred five oubje second feet, ™~ : )

The said Bpavinew Cresk bas its source in Arkenses,. wud _-tlo:u

through Delaww.re County, Oklahoma, intc Msyea County, Oklahoma, where it

B
P

~empties into Gramd River.

i
i

That the City of Tulsa, & minfoipe) corporstion; is first. 1n Wt

point of time in filing applicmtion for the upproprhticm of uid !‘orty-!'iw

vubic second feet for such uses for presept needs, and iz first in poipt of

time in filing application for the.apprOpriation of two l;m:-ed five subie '__~ "

pecond feet for its fubure n;eedc and noosgsities for sush purposes.
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That the City of Tulu. a munius.pal corporwson, dinsently
punued and prosscuted Lte naid npplioation as amendad und supplemented
43 aforssaid, an:l diigently oonetrusted thg works in qonmotlon therewith
';t ‘proposed,‘ and dlligently applied the am;ropx-la’.ccd r'orty-l‘iwfmbio seoond
‘fost of fzhs run=off or flow of uid Spavinaw Creek to such uses for present
noeds and necosaities, and, that thc works conatructed &5 atcrmentiomd
are 1n aooordance with its u'id plans and specifications, and in keeping
- with standerd engineoring, end the nﬁo is ssfe, and ghould: be gpprov‘od by
this Commission, end certifisete of oompletion thereos 1ssusd by this

¢

 Qowmdssion. ’ ) . '.

| That to meet the tutm-o needs amd neceuitios or sald 01ty or
Tulsa, it is neoosnry that uid City uppropriate 1n lddiuon to said’ forty-
8% 2ive oublc seoond Pest of the rumwoff of seid Spavintwwﬁnw being

sotually applied to suoh usu. two hundred five cubic sauond i’ut for the
atorouid benerioial useg, und that sald two hundrod five cubio second feet
of the ru:u-o!‘!‘ or flow of sald Spavinaw Crosk should be by this Cormiasion '
- or Board set melde as & reserve for uid City of Tulsa $o be uged -.nd appliod
- : © 1" when needed by said City of ‘I‘uln for suoh vees. ) )
Acd, the Oklahome Planning and Rescurass Board of the State of
Okla‘hom., hereinbefore referred to as Commission and Board, };ei'n.g 'mny ine
formed in the premises: ’
IT I3 ORIERED AND TECLARED That all thinge have Yeen dine, per- H

forn;.éd, t.nd%ﬁppa.nod z:o.quired by law and the rules ¢of asid Bo-.rd by the
City of mlu" in its npprnprhﬁon of fox:ty-ﬁvo ‘cubia .seoond £ut of the
run=off or fi.w of seid 8pavinew Cresk for nfofémontiené;; puri:olea ’ and ".
PESNIT, GRANT, LICENSE AND CBRYIFICATE is hereby iszued Atc it, ite sucoeesyors,
and & grent s made to 1%, and 4% %o heroby given permission to use and apply for-
ty Iive oubic eeoond feet ¢ the fun-ot‘!' or flow of said Spavivew Creek for
p;_»eujnt needs snd mecesyities for munisipal waterworks or -'u‘ppl?,r pu}-pbus
a.ud Buol furthor uses authorized by law now exieting oy heresfter onagted, And
e the ‘sforementioned works in oconmeotion with such appropristion by it oonatr'uu'ted
sad is hereby epproved, und declared safe, and daclared comstructed mocording
to standard engiseering, and oertiflcation of complets cn of guah workn. is
hareby iuued..

IT IS ORDERED AKD FURTHER DECLARED That all things Mve"bo'oiz :

dous, performed and happeaed required by law and the rules of said Eoard ’ R



Case 4:05-cv-00329-GKF-PJC  Document 1811 Filed in USDC ND/OK on 12/15/2008 Page 56 of 135

Ll il S SIS e B o b VRIEEEEMPoS e M SV R I R D METE T Y it b e Cumer A

EER TP

by the said City of Tulem 1a 14§ uppropristion of t.wo"h'unt-!rcdu five cubic

second fest of ‘hhe run~off or Fiow of Spavimew Croek to. b' it uaed aud

applied in the ruturs to meet its antisipatad future needs’ fcr suoh purposon ' ;
f.8., muniolpal waterworke or supply purposes end such f‘urt}mr vnee
luthorued by law now existing or bereafter enacted, nnd, ssid quanti(:y iy
‘of the run-off or flow of said oresk is hereby set apsrit” and renrved tor
sald City of Tulse for such uaea in the future, and pemit, graat, liocanze,
1e hereby issuad te said City of Tulu for such purpons of" auab quantity of
the run~off or flow of asid Bpnvimxw Creek for suoh i‘uture'naec'la and noooni-
tiesz, loaving only unappropristed watsr and water suhjoot-to' appropriation
" t-ho future in eaid stremm iwtem of Spavinaw Creek ‘che hundrsd £ifty-rive
oubio swoond fest, . ' '
1T I8 OFIRRED AND ?UXTEEE UECLARED That tie ,apprép'r"i;ltion by the
City of Tulam of the saforesaid two hundred fifty osudblo. wecond fqot 1a superior
S T l.r;d prior to the Grend River Dam J;uthority, The Grand-Bydra, a bérpornti’on,
A . The City of Muskogee, The Uity' of VWagoner, The City of Pryor Gx'-n_k, The Town
:’ o of Fort Gibson, The Oklahome Bydro~Eleotrio Compeny, T. C. Bawlin.;. Cadar
— o Crest Lekes, The City of Vinita, snd the City of .Hilmi.
WITNESE the Oklahomn Pltm'\ing'and Reaources’ Board ‘of the Stute
of Oklahoma, by ite Chuirman and séoruenry, with the Seal of -sa1d Board
e affixed, ut its offices in the State Copitol Building in .Oklahm City, Ok~
lahoma, this thirtesnth day of September. A.D. 1938,

s ' THE OKLAHOUA FLANNINO® AND nxsouac'es :
- B0ARD OF THE STATE OF' OXLABOWA, "

M/éw%%w% o

ATTEST s ’ ' Vioe~Chadrman

T Pe G Gumnd o
-Sesreteary

(szaL)
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CERTIFICATE OF TRUE COPY OTF ORIGIFAL

E3 A1 214

United Btates of Amerioa; 0}
« | $tate of Oklahoms <)>
o

Oklahouwa County

.'Ihe undsrsigned, whose vitle is written below .hiv 'ls!.gnatuﬁ,
being the offiasr of the OKLAHOMA FLANNING AND RESOURCES BG!:RD OF THE
STATE OF OKLAHOMA having oustody of the records, files and doouments
of said Board does hereby sertify that the foregoing seven typowrditton -
pago; is & true and correct aopy of the ariginal thersof on file in -
said Boerd, the originel belnog the Pormit, Grent, Liocense a.hd_,t_)_';r-titl.c,gto-
Lagued by seid Board to the City of Tulsa, a municipel corp;{:f_o.pi;:n. {n’ '
relation to the application as awended and nupplementsd-'- qi‘,'n.e_.i,.d City. of
T - Tulsa for tﬁe approprhtien‘ of the watere of Spavinaw "Creek Stream Bystem, '
M " . being file ﬁo. 22-23. of said Board. '

- Witnese the hand of eeid offiocer, with the seel of sald Board
affized, st his office, in O lehoms City, Oklshowe, in the State Capitol
Building, on this thirteonth day of Eoptembder, A.D. 1938,

T, G, Gammis
§earetery .

(sEaL)
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L]
I¥ THE DISTRICT COURT OF WMAYES COUNTY, OKLAROMA

'CIT‘I OF TUL&4, a minicipsl eorporation, )
Plaintisf, >)

v 3
GRAND-HYDRO, & aorporation, &t al., g
%

‘Defondents.

DESEEBE
Now on this 10th day of February, 1938, the above stylad osige
came on regularly for hearings Tho pluinﬁff appeared b& 1te Qity Atiorney,
B, O, Bland, and by specisl counsol Harve W, Langley; the defendant Grande

Hydro, e corporstior, appearsed by itu president and ettorney.of record

" W, B. Hudgon; the City of Muskogea, T.lpnioisﬁil corponti.on, sappeared

‘ through its at.tomey Willian anmps:adahl; the City of Mgcncr, & wuni cipnl
‘>"ttonhou:e; the City of Pryor

- oorporation aopenrad by its M:tomey w®. 0.
Greek 8 muniuipal sorporation, appesred by ite ab‘tom&y Ernut K. Brown;
the Town of Fort Giveon, a munioipal oorporation, dppenred by 1’:! l‘btor’nsy, -
Qe B. Boydaton; the Oklahoma Hydro-Blesotric Compeny, c oorporation, lppoarod
by its sttoruey Wilbur J. Holleman; the Defendwnt T, C Bo‘nling appearod
in person; Cedar Crest Lakea Corpany, ex Oklahoma eXpross trust, gppoarcd
by its sttornsy Maurice F. Elllson; the defendunt Grand River Dam Auphority .
* « eoppeared by its gensral counsel K. L. Davidson snd ite a¢gooiute '.couxi's"el
Jaok L. Rorcohach; the Stats of Qklahoma sad the Oklahoma Plamzins and
Eououroos Board sppesrsd through Randell 5, Cobb, Asshunt Attorney Gonoral
of the State of Oklahoma; the City of Vinite, & muniolpal onrporn.tion', Qpp!‘r.d
by itx attorney W. T. Rys; tbn City of ¥ismi wao not represented by attomoy.
bhaving filed an enawer that 1t ¢4d not now nor has it at uny time past used
any of the waters belonging to Grand River or eny of itas tributaries.: L&l
of the parties pesent anuounood ready for triel except the defendant Oklahom
Hydro«Eleotric Compeny, which lsted for & poatponoment of . the tfial. ‘tho '
request wag withdrawn under ap lgrsament made in open court thn.t Boter’ the

other partles desiring te introduce evigenoce had olomsd thsix- testimony, the
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. Oklahoma Hydre Eleotric Company ahould heve the privﬂegg'it it so deaired
st that time, of deleying the triel two days, for the purpose of suending
its answer and i‘ntroducing its evidence, Thereupon, the City of Tulsa, in-
‘tr&duced 1ts evidence, sfter whioh the dcrqndanta the «City of Huskoges, The
City of Wegoner, the City aof Pryor Croek, the Town of Fort Gibson, the Grand-
1‘ly-dro, Cedar Crast Lakes Compsny amnd T» C. Bewling wnd Crand River Den
Authority iptroduced their evidemos, The introduction of evidense by all
parties other than the Oklahome Hydro Eleotrio Company having beeu concluded.
the. Oklahoms Hydro~Eleotric Qompany olaimed its right under the ;.g'reomenﬂ
zade in open sourt, to & delay of the trial for tWo diys, which olaim the
sourt indicated would ve allow;d, but it was agreed igr open sourt thit
further heari!‘:g of the osuze would be uomtinued until Fobr‘uary 12, 1938,
at §100 &.m., at whioh t1lme the hearing of the cause would be resumed unless
the Cklahoms -Hydro- Eleotrics Coumpany at that time wag not r‘e‘ady t0 prooeed
in whioh event, the further was to bé further continuéd ksl Fovruary 1,
1938, Prior to convening of the osurt on FPebruary 12, 1938, the Oklshome
Bydro~Eleotric Cempany advised the Court that it would pot be ready to
" resume the hearing of the cauee on Pebruary 12th, but would be ready to
resume the game on February l4th. Upon comvening of the Court on Februsry
leth,- further hearing of the cause wag continued by the Gourt until 5:00 o.'olock
P.M. Pebruary 14, 1938, and the further hearing of the“cause wag resumed at
5s00 o'alack P.M, ou February 1, 1938, snd the Oklahoma Hydro-Electric
Company introdused its evidence apd the Grand River Dam Aubhority and the
Grand-Hydro introduced their rebuttl;l evidence.
Thersupan, the oourt having heard all the evidenoe, and the argument
of oounsel, and being fully advised in the premises finds and adjudged:
1. That Spevinew Creck iw o separate snd dlatinct strean systen
e . - from that of.Grand River, although it ie & tribdutery of Grand River; thet’
the average flow of Spavinaw Creek 1s 4S50 oudlo feet per sescnd; that the
Oty of Tulen hes gotuslly sppropriated %o & beneficial uss for muic@gl
purposes, L5 suble scoond Jeet 'por ssaond of the Plow of safd oreeks 'tﬁat,
there is mow unappropriated iu the flow of said oreok 4,05 oubls geoond feet
per gooond; that the {ity of Tulsa 4s diverting from the floiw of seid oraek
- approximately 45 oubio seoond feet par second, and aonyeyiug"ﬁﬁe P thron'gh.',
& conduit line to the City of Tulsa for munisipal purposes; that the point of

diversion i 8% the town of Spavingw, whore the City of Tulu‘uonstr}zoto'd & dem
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. ‘tinucus ever :iuoo, that on ey 11, 1922, the City of ‘}.'ulaa ﬁlod its appnnstion .'

with the 8tate Engineer of the State of Oklahoms for Iy parmit tu sppropriste

the minimum flow of said oreek (45 oublo feet- per ueoond) to a benc!‘iolal

uge, towilt; ® municipal water supply, and on the 5th dey of .nugus*b 1922,
the City of Tulsze filed its umended application with the’ State Engineer

of the State of Oklahoma for & permit to appropriate £ho miniﬁdx{lﬂw'of

. 8ald oresek for the same purposas thet the stute Bngiuner fixed & da.y sertsin

for the hearing of sald applicstien and amendsd "applieaticn, a.nd direotod

thet notioe of seid hearing te be given ss provided by law; that due notioe

of saigd burinb was given, wnd on the 2Bth day of Navember, 1922, the State

Enginoer ¢ssued & permﬁ: to the City of Tulsa end approved its applications

fcr the appropriation of the emtire fluw of seid oreek for mmnic PUrposes;

that thereafter the City of Tulss, on Yeroh 23, 1932, ‘Tiled with thp Congorves=
tion Commission of Oklahows &n amendwént to ita mpplivetions.susking to wpprow

priate the oxcess flow of Spwinaw' grook over and above the L5 ‘tubie feet

. s
per second alresdy applied for, to meet futurc needs of the "City of Tulae

‘for waterworks purpeses; thak.pg.person, firm or corppraticn,..other than the

City of Tulwa hos ever applied for the right 'to o.ppropi':\ate’:t'he Waters or'

. Epavinew Creek to u beneficisl use, or eotually applied the ﬁai:"o',r'c of zaid

oreek to & bénefiolel use; thet the City of Tulss s been diligent in the
eppropriation of said watars for munieipel uws¢ end purpous;a‘nd has béen
diligent in the progeoution of its eppliocetlon for o permit to Qppropriato
said waters for seid purpese, and ia prior in polnt of time to other persons,
firme ond oorporations in making epplication Yo the proper auth.orities for
suoh permit.

2, That on the 1lith day of July, 1931, the defendant Orand-Bydre
« domeetio corporetion, filed with the Conservaticn Comnlzsion of the State
of Oxlehowa its epplicstion in due form for & permit to appropriate 4,000 .

aubis feet per second of the flow of Grand River [for ‘the purpose of generating

‘electriaity energy and power; that the Commission fixzed e day certsin for the

hoaring of said application, sad directed that motice of sald hearing be givén
as provided by law; that sald motice was duly given, and on the 29th dey of
August, 1931, the said Commissicn issuod to tHe Orend-Bydro e permit to '

sappropriste to e beneficial vee {tho gonmeration of sleotrio epergy and power)
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4,000 cubio feet por second of the flow oi‘ Grmd aivex-, thnt undsy the’
autbority of. uid‘ spproved application, Gran&-ﬂydro pruueedad \vith dili;enoe
" to- aoquire one ox‘ wors dam sives for tha purpose of oon!trucfing & dam to

4

4mpound the watere or Grmd River for vge in the generation of elestric

energy and power, und in meking extensive engineering invontigationl and
surveys, and in the gaquisition of lands in the basin ares of the reservoir,
which would be inundated by the impounded wwters, but the sourt finda udA
ndjgdges that the Grand-FEydro did not odncfrqct any works or racnit‘h;.
. through 'whi;)h to utilize the w:}te"r_:.,,of satd river for t.lx‘.e punpo.n of generating
electric energy or for any other 'bcnatioial usy, end didnoﬁ 'untualiy apply
: .. wnd hag ngver wotually epplied or appropristed any of e ‘wa;;;rl' of .cgid river 3
E to & benefielel uge, and §oo: not now have eny right to .np]él'y or t:ppr.'op.ri_nﬁo‘
any of the wuters of said river to any beneficlal wse, but thst if f;mﬁd-
Hydro aocquired any rights under its said approved appliaation,dt has
trageferred and conveyed the ssm¢ to the Orand River Dam Autharity by virt\xcx
of its assignment of Junuwry 10, 1938, v
3, The Court further finds and adjvdges vhat on th_e: 20th da.y of
February, 1932, the Gity of Pryor Croek filed its appnoeeion.ii'th the -

e Gongervetion Commlssion cr Oklshone for a permit to appropriate 375 oubte

leot por second of the g,gnt need for :

g&,‘qv of Grend River o et 1tq,,,p

munioipal_wutexfworka purpplo: nnd «75 sublo feet per looond ot'-tho tlw of
seld viver for lts future nseds; that the Commission i‘ixed 'S day aortuin for
the hesring of seid wpplicotion, and directed that noths thoreot be given
as provided by law; that suoh notice was duly given, and o the llth day
of 4prii, 1932, the sald Comnlgsion isgued to the City of Px‘yorﬂrnk its
pormit to sppropriate for munielpel purposes 375 acuble feet per seoond of" the
flow of said river for its wntonvorks uyatem end began teking ity water
supply from are.ud River in 1910. nnd has upad the \utem of Grand Rivar for
that purpeas coptinucusly ever since; that the point of divorsicn ix near -

o the nortlwest corner of Souti_on 12, Zuwnship 20 Jorth, Rangs 15 East, .!.n

Mayes County, Oklahoma. L
L. The Court further finds end adjudges that ca the 29th dey

EE of Yebruary, 1932, the City of Muskogee filed {ts mpplieation with the
Conservation Comnission for a parmit to appropriste 30 ocubls feet per sevond
of the flow of Orand River for mumiolipal purpeses; that the c.omiuiox; fixed o
8 day oortein for the hesaring of sald appliostion mnd direated that ootice

theraof be given s provided by law; that such notics was duly givon, and '_':",; i,
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on the Lth dey of April, 19._3:2, \_:he said Conmingion jssued to '(:)_m City of
s o Muekogss » permit Yo nppmpi_u‘e; 30 gubic feet per wedond -of the flox of
ssid.rivpr for uunie:ipil pnr.pbng? that tho Gity of Wuakoges begen uvsing
the wster of Brand River ;oz; minicipel purposes prior ¢o l’ca*-ehmd d ek
i A .stn’te“hood was vaing suld waters st the rate of S oublio fesd per sscond, uzd
l?n osutinuously uaed the sime for such purposes sver since, and lg uow uesng
the waters of erid ri;mr for' #uch purpoae to the exteat of 2% oubio faet
7, per second; thet the point of dive;'liou by the Clty of Wugkoges is spproximmtaely
I 1500 foet zbove the 5ont‘!.uancs of Grend River with the Arkansas River; that
thc watarworks systeén oi’ the Gity of Nuskogée s congtruoted aand operated
prior to statehood snd has been, .opox-a.ted in ite present dondition ainge
.- 1913. B ) ’
5. The Court further.finds and adjudges that on Wareh 3, 1932,
)\\ ‘ ' '-thc City of Vinlts filed 1ta appliontion with the Conservatiin Comulesion
:t'\.\x~*v" - frae pemit %o nppropriate 5 oublo feet por esaond of the flow of Gnud
e o m-ur rar mnnidipnl purpoun tbat the Commiseion fixed & day oartaim Jjor
#ho hoarhxg of eaild npplicttian. nnd dirédoted that notice he glven thereof as
providec’[ by lew; that suoh nptioc wes duly given and on tho 8th day of April,
T 1932. np.id Commission isaued to the City of Vinite & pérmit te appropriste
e < 5 guble :‘eot per ascond of the fiox of Grand River for munioipal purpoees;

that the esid C1ty constructed its watarworks system and begen the diversion

Ly ,.u.-f 5_o'u§.io' f;‘ii: pe"f segond of the flow of said river for wunioipal purpoess
iz 1922, st ¢ point cu sald river in Section 2, Tomship 25 Forth, Range 21
Bast, in Mgyes County, Okllhoin:n, ;l'}xd has ever ainca continvouely vsed the
St webers ot s8id river for muuieipal purposes £o that sxtent.
. 6. ‘The Court further finds end ndjudges that on the Gth day of
' Mareh, 1932,‘the- City of Wagoner fipd 1ts eapplicetion with the Gonservation
= ’ Comh.aion for « parmit to sppropriste L oubio feet peér second of the flow of
. Grand Ri.ver for municipel pm.'poﬁa; that the seid Commission fized v day cortain
N tor the noaring ©of sald applivntton, lnd cpuged notioe of said besring to bo

givon u povided by law, and on tho 14th day of April, 1932, seid Compjasion

**  dseued to the City of Wagonor a pernit to approprinte four cuble feet per
‘ la::'ond' of the flow of Grend River ror munloipal purposss; that the sald Clty

began .us:"mg said watergofissid river for such seid punicipal purpoees
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"o prior to stateheod, and at the tlms of statehood wae using sald wators at
the rate of 2 oubic feet per. nooiy.i for preaent needs, and"ha'.s. asked in 1ts
- «pplication for agx additiom{ 2 oubic feet per weoond for ite future needz; that
the dlversion of seid waters from said r‘iv;r by the City of Wagoner begen in
1903 e¢nd has been continuous ever ginoe; that the polnt of diversion is located
53l feet north and 690 feat east of the soutiwest corner of "the Northwest
q‘un.ter {m}) of 8sstion 20, Township 18 North, Tange 19 Baat of the Indisn
RE Bage and ¥oridian, in Wegoner County, Oklahoma.
7+ The court finds snd adjudges that on the 2th day of lareh,
1932, Cedar Crest Lakes Company, an Oklahoma Expresa Trust, filed its
applioation with the Conservation Commission for a permit to appropriate. 500
K078 ‘Past of the flow of Spring Creak, & tributary of the Grand River in Moyes
o County, for ‘the- purpose of reoreation &nd fish oulturs; thet the sald Commission
fixod a dey oortaln for the hearing of said epplioatiox;, and cauged notioce
-'f:heroor te be given as provided by law, but thev no pe;rmit was over igsued to
' Cedar Crest Lakes Compeny by the Commiseion, uor has ey furfher sotion been
takon on sald applicabion; that during the year 1332 tho Codur Crest Lakes
Compeny cohetruoted ¢ dam aoross Spring Crock imundubing 110 soreq of lend
wi " looated in Seotion 3h, Township 19 North, Renge 19 Esst, and Sections 18 and
19, Township 19 ¥orth, Range 20 Rast, in Mayes County,”Oklahowa, and has oon-
tinuously exintainad said dam té thia date, avd devoted the w.to.r thus {mpound=
ed ta reo}éatiom end fiskh eulture. . ' '
8, The acurt finds and edjudges thst long befors statehood the
e Towa of Fort Gibwon bogen using the waters of Orand River for mun!.olpa.ll pure
posss, and on the adveut of statonood was using 1.543 oubie feot per u;wnd
of the flow of said river for- such purposss, and is now end has been ocon~
' tinucusly sinos statehood, using 1.543 oubla feet per second of the flow of
Abe sedd river for such purpouss, but has never filed any epplicatlon with the
met - Ghate Englneer, the conuemtion Commission, or tlw Oklphoma Planning and
" - Regourcesn Béatfd, for & permit to approprinte any of the_,.'w&terl of seid
River for mu'nioipo-l or oth;sr 'bcmtiahl use; that ths point of diversien
e iy located in Sestion 2, T@Mp 15, Horth, Range 19 Bust, in Muskogee
_ County, Qklmhoma, - a
e 9. The court further finde gnd adjudges that on-June 19, 1922,
the Grand River Hydro Slootri—'h Company, s corporation, filed its applisation
with ¢he Stete Engineer for [y pornit to gépropri;to the entirs flow of cnnd:

River at a point located 115, feat north end 87 foot west of the Southesst
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Oklahows, Dem Noe 1, for the purposs of generating elsotric onergy ond

_power; that the Btate Engineer Iixed a da'y osrtain for ‘the hearing of said

applioation, and direocted that notice thersof be given as pravid.ed by

law; that suoh notice wag duly given end on the 23rd day of Septembder,

) 1522, the Stats Bngineer endorsed on sald applicetion his approval

therec?; that on June 18, 1923, the Grand River Hydro-Electrio Comimxy,
8 oorporation, riled itz appliostions (3) with the State E.ngiix.cgr %o
appropriate *.:hs entire {low of Grand 'River for %he purpose of gonon‘tins
electrio energy mt throe points on the river (for dam Wo. 2 t a.'poiat

looptad 2640 fest north and 1520 feet west of the Southoast Corner of

" Sostion L, Township 21 North, Range 20 Bast, in Yayes Counmbys snd for

Dam No. & st & polnt located 2440 Pest south and 650 feet Fest of the
northeast corner of Section 22, Township 17 Yorth, Renge 19 Best, in
Chorokep and Wagoner oountien); that tho State Engineer fixed a day
sortein for the hearing of said appliontiong, and ‘csused notlce thersof
to be given as provided by lsw, und on July 1, 192), endorsed on seid
applioations his approvel therecf) that the Oklehoma Hydro-Electric Compamy
bas acquired by messe aselgnmenty and tranefers, whatever rights the

Grand River Hydro-Elestris con'z;;any ever had or possessed by virtue of

. f1ling of said appliostions snd the 8tate Enginaer's epproval thersdf,

"but the Court finda snd wdjudges that nelther tha Orand River Hydro-

Elestric Company ner the Oklahome Hydro-Electric Corpany, neor emny other
perion, firw or sorporation olaiming rights under the spproved appiioat_ioul
of Grand River Hydro-Bleotrio Company, ever conatructed auy works or

feoilities through whioh to use amy of the waters of said river for the i

- purpoue of gemerating electris enorgy or for any other reneficial uses

that neither the seid Grand River Hydro-Electric Company nor the Oklahoma
Hydro-Eleotrie Compiny, wor amy one claiming rights under the approved:
nppliontions of the Grand River Hydro-Eleatric Company used due diligon;se

in the approprietion of the waters of eaid river, to benéf‘inial uae,

or used due diligense in prosecuting seid appliocations, or any of thenm,

and thit the Grand River Bydro-Bleetric cnmps.n;'r and its assignees,

ineluding the Oklshoms Hydro-Blsotrie Compiny, heve abandoned the proceedings
ingtituted by the Grend River Hydro-Blectris -compnu'y to 'g.oquiu ‘c;ho right

to eppropriste the waters of sald river 6 s benefiolal use; thnt the Grend
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River aydrOvEIectr.{é Compaay failoﬁ to puy its oorpora;bion -Ililoon._“ texen,
for whish rescon 1te oharter waa forfeited by the state in 193k, and it
ceased to be & nor‘porution end does mot mow and has nov sinee 193L possesssd . !
ay ‘;orporate powere, but the Court fimds thet before the forfeiture . |
of the charter, the Grand River Hydro-Electric Company assigned end conveyed
«ll of {ta righte to the persons who later transferred-and aasigned puch
rights to the Oklahm'ﬂydro-Eleotr.io Company, and the Court findsz and
adjudges that the Oklaboms Hydro<Eleotric Compeny, has no rizht.to sppro-
priste any of the watersy of the Grand River to upy ben¢ficiel use, and

that no person, firm or carporation has amy right to epp}oprlatc any of

‘the waters of Grand River to eny beueficial n'w under or by virbue 61’ the
npprovsd applioationl of the Grand Rivor Eydro-Rlectric Company; that il

any rights ever vxlsted undor sald upprovad applications, they ha.w doen
abandoned end forfeitsd aend oeued to exist prior to the enmctwment or Artiole
L, Chapter 70, of the 1935 Session Luwe of the Stats of Oklahoma, creating
the Grend Rlver Dam Authority snd ap:propriat.ing to 1t the entire flow of

the Grand River end ecounferring upon it the right to oontrol, -etore, preasrve

"and use the waterg of seid river for the bemsflcial purposes epecified in

sald &ot. .
10, The Court further {inds and adjudges that the Oklahoma
Eydro-Bleotric Company has pever uppliod to the Stete'Engineer, the Cou~
gorvetion Commiseion, or the Oklehowa Planning and Resourees Board, or aay ' i
other atate authority, for any permit to appropriate any of the waters of .
Orand Biver to a benericiel use, mnd has never actually applilied or appropristed
eny of sald waters to & benefloial use, and doas not now huve uny right te
'c.pproprintc sy of the waters of suid yiver to e benefioixl use.

11, The Court finds and adjudges that the City of Miami tas

" mever applied to the Stets Engineor, ths GConsorvetion Commission, or the

Oklahome Planning and- Resources Board, or any otﬁer state authority for-a
peru;it to appropriste any of tha waters of Orand River to a ‘beneficial
usé, snd hes mever ectuslly spplied or appropriated.any of the waters of
suid river to & beneriocial use, &nd does not uow have any right to appropriats
any of the waters of sald river to a banefioial uses

12. The Couwrt finds .and adjudges thet on September 29, 1931,
the defendsnt ?. O. Bowling f£iled his appliortion with the (Jous'o%-w.tioa L i

" Commission for a permi% to appropriate 550 acre feet of the £1053 flow of
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Uayee Brauch, s tributary of Orend River in Nayes County, Oklsboma, o
tha purpose c:>!‘ f;lh culture und {rrigantion, and on February 20, 1932,

the dli.d defendant filed vi‘éh ssid Comnission an amended l'pplioat!.bn for
e permit to appropriate 550 feet of the flow of seid Mays; Branch for

the sams purposess that the seid Commission fixed u duy _oar.uiu for the
hoaring of said appliontion and amended applioation, end caused due notios
thereaf to be given ms provided by lew; that on March 26, 1932, the aaid
Cormispion issudd to 3ald defendant a permit to appropriate the seid 550
wore feet of the flow of Mayes Branoh for said purposes; that the seid

defsndant on or about the 26th day of March, 1932, censtructed & oonorete

~ oore wall and sarthen dam worcss said ‘Mayes Brench end inundated about 20

aores of land, &nd hes contlnuously maintuined said dam to this date, devoting

the waters so impounded to the oulture of fish end the irrigatiom of ehrubbery
treds and gerden spot oun adjacent land.

13- The Courb further finds and sdjudges that sll of sndd 'parmita for
the approprietion of the waters of Grand River and Spavinaw Crewvk wers pro-
waturely issued because e hydrogrephic survey of the stredn system of the
Orand River or Spavinaw Creek had ever been made and filed as 'réquirld by
law, snd no judlelal determiraticn by & court of competent jur!.édioﬂon of the
sppropristed and uﬁpproprlﬁtcd wators of waid Grand River or Spavinew Cresk

had over been had; thet & hyérographio survey of the stream system ol the

Grand River was made dy the Oklahoma Planniug ané Resouross -Boerd -and filed

in this qause on February 10, 1938, and thet no edjudication by 'any oourt

of competent jurisdiovtion of the sppropristed and unapproprieted waters of
the stroen system of Grand River has' sver bepn made hcreto!‘orp; thit no vested
right to eppropriate moy of the waters of Graad River to s hono;’ioiql use have
socrusd Yo any parties .'to the osuse exoept the Grand River Dem Authority since
stateheod; that no peracn, tix'l; or oorporstion ever approprlated or epplied
the waters of Grand Biver or Spavinew Creek to beneficial uss prior to state-
kood, other than the Téwn of Fort Gibson to the extent of 1.3 oublo foet
per sdcond, the City of Wegouer to the extent of 2 ouble feet por seoond, B
u}d the City of Muskoges to the extent of § ouble feet per seoond; thaty -

suid thres oities have sn equal right to uss the waters of Oremd River for

wunicipal purposes to the extent mdjudged herein, whioh right is prior snd

auperior to the rights of all other parties to that extemt.
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1, The Court further ﬁqdp and -adjuégas that no porli:u,v fiym or
ouryore.tion' othpr then the Grend River Dem Auth.ority h!‘l ioquiraé sinoe
‘stwtehood the right to sppropriﬂte any of the weters of Grand River to &
benaficial use; that Artiole L'or Chapter 70 of the 1935 Souion laws of
the State of Oklashoms, which became effeotive om the 29th day of July, 19365,
appropriated to and vested in the Grand River Dem Authority the sbsolute
right to control, store and preserve the waters of Grand Bivér for the
purposes set forth in c_nid hot, inoluding the ge_néri.tion of elactrio emergy,
irrigation, recreation and the prevention of_ damhge to persons amd property
fron *I;ho flood waters of ssid river, and opereted ss an npproprintién of all
of the waters of Orand River to the Orend River Dam Au.thoﬂt:y-i.‘or the purposes
therein spsoified, subject only %0 Yhe right of the !\!m of Fort Gibson

to uas for munioipnl purpeses 1¢5L3 oubia fest pereuoond of thn flow of ssid

river, the right of the Cliy of Wagoper to use 2 cubioc feet per aeaond of
the flow of satd river for mr'xioipal purposss, and the right }'gf the City

of Muskogee to uso 5 oublo feat per seoond of the flow of aid river for
munieipal purposes, at the points of Givar;sion hereinbefors adjudged; that
the right of the Grand River Dem &ﬁthority to appropriasto the waters of Grand
' River is prior and supsrior to the rights of the Civy of Tinite, the Gi'ty

of Pryor (resk, t'he City of Niami, T. C. Bowling, Cedar Crest Ln_‘ku Company,
the Oklahoma Hydro-Eleotria Cowpany, the Orend River Eydro-Zleotrie Compa;:y,

the Oklahowa Plerning and Resources Bourd, and sll other persons, firma,

end oorporations save and exoept the Town of Fort Gibsom, the City of Wasoucr
and the City of “mkogu to the sxtent horsinbefore adjudgsd, wnd thet the right
of the Orand River Dm Autharit; i:;.ai:propriato the waters o{ Grand Rivor ln
prior snd ruperior to the rights of the -Twp of Fort Gi‘oenn, the City of
Wagoner und the City of Muskogse to' appropriete the waters of sald river

in exosas of 1.543 oubic fest per no'ond for the Town of Fort Gibion.v? eubio
foet per aeoond for the City of Wagoner, and 5 ouble fedt per uu-tmd‘ for th:
City of Muskogee, and, the Court further finds snd ndjudges that the Act

oreatlng ths Grand River Dam dutherity iz & legislative appropristion to the

{
¢

Grand River Dam Authority of all the ;aters of the Grand River and its tribu~

tarios in Oklaheos, except 1,543 oubic feet per aecond in fuvor of the Town

of Fort Givson, 2 oubic feet per svcond for the City of Wagonsr wnd 5 oubis

teet per socond for the City of Muskogee, md thet it is umluun.ry for tha“

Grand Riveyr Dam Authority to ;pply to the Oklahowa FPlanning gna Resources Bon-d
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for w permit to approprimte the waters of Orand River to a ben’e!‘ioitl'un or
seoure from the Oklahoma Piuming wnd Rogources Board a pox'-nit or licexme to
sppropriats uid wators to a benefigial uge, or t;: sonstruot works or facll-
féiu Por use in wpplying seid waters to @ benmeficisl use; that no person,
fire or oorporation other than those hersinbefore mentioned, hax ever appliad
for the right to appropriate or ectually tpi:roprizted the waters of u.id River
to & benefivial use. A
15. Ths Court mrtﬁr f£indg snd edjudges that the Grend River Dam
. Authority has deolursd itw intention to construot and iI. now sngaged in
sonstruoting e du. approximately li7 feot in height, across ths Grand River
near the Town of FPenseools, in Mayes County, Oklahoms; tht snid dam will
impound at the power poel level 1,600,000 acre Teat of weter, and at the
flood pool level 2,200,000 aore fest of water; that the Grand River Dam
Authority has declered its intontion and ig prooeeding to construct in
oonnostion with the said dam, a hydro-electrio power plent with au installed
oapaoity of 60,000 K.¥., through whioh will pase during the opération of the
plent, water varying from 1,000 %o 6,000 oubio fest por séoond,.'aid dam to
_be equipped with flood getas to control the flood wutsrs of nnld river sud with
& sluice gate 10 feet square in the lowsr pert of the dam ltrucfmra, through
which the waters of the river may be discherged st any timo.

16, The oour‘c further finds mnd adjudges that at the Penuonla dam l:!.t.e
the sverage flow of the Grand River is 6300 cubio feet per uoond, and that at
the mouth of said river the average flow of the stream is 81;00 unbio Past per
second; that the run-off of the water shed of the Grand Riwr bclcm the Pensa~
cole dam site is more than suffioient to supply the needs of the City of Pryor
Greek, the “ity of Wagoner, the City of lMuskogee and the Town of Fort Gibsen,
whioh take their water gupply fyom the Orand River below the Psn.uooh dam eite,
and that the oonstruotion nn;i operation of the Grand River daw and hydro-gho-
trio pover plant by tha rand River Dan suthority will meintain. in the ohamel
of the Grand River bslow the Pax.xn.oo}.n dem site, & veéry wuoh llrgir flow during
dry periods than now axists; that the control of the flood waters of Grand ‘
River through opsration of the fload getes of seid dan, w"iu_proteo@ the
watorworks faolilitiss of said oitiss from inundation Juring flood periode;
that the oonptruction and operation of said dem by the Grand River Dam Author-
1ty will aubstentielly aid in preventing the watera of the irkenses River h'om
entering the intake of the Muskogee waterworks eystem; that the soustrustion

and operation of eaid dam and hydro-eléotric power plant will meterially benefit
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the municipallitios using the waters of Grand River for 'mun_inipnl purpesss,
by smintaining in sa'id rivor & regular. flow of water ané providing them a
better qu\lity‘ol‘ w;aber .fvr their aon#umptior.;; thet the City of Vinita
t.lkel 1te supply of water for mmnioipal purpc;ses from the G;"and River above
the Pensacols Dam Site. A '

17« the Court further finds end adjudges that nelther the Oklahone
Bygro=Elsotrio Company, the Grand River Hydro-Electric Gompany, the Grande
Byaro, nor Clontz & Boserth, have any rights ® any of the watere of Grsnd
Rivwar or itg tributuies, end Mw never apprcpriated or applled any of the

watere of said atrom or iea tributarios to & begsfioial uee.

18, fThe Oourt further finds &nd adjudges thut aubject to the prior right

of the Town of Fort Gibson to divert end nppropriste for muniocipal purposes
1.543 oublc feet per msoond of tho flow of Grand River, aad ef the City of
Wagoner to divert and appropriate for mmnicipal purpcass 2 cubic feet per
second of the flow of Grand Rivor, and of the’ Cit;y of Buakogu to divert end
sppropriate for municipal pnx'poual 5'suble feet par seoond ¢f the flow of
Orand River, und the prior right of the Urand River ‘Dam Authority to
sppropriete sll of the remaining flow of the Grand Riwr i‘or the -purposes
gt forth in the Aot creating the Orand River Dum Aut}wri‘by, the priorities
of the partin herete in the metter of making &ppliun{:ion to the propér
authorities for s permit to appropriste the weters of Gx-m':d' Ri;wqr to & denew
fiafal use ginoe xtatehood, sre ax follews and for the folioﬂing purpeses and
to the following extent) I
(1) 2he City of Pyyor Creek to the sxtent of 1375 cubio feet
per seoond for 1ts presont municipal needy, azd .75 cubic
second feot for its future needs.

(2) The City of Muskogee to the extent of 30 oubie feet per
seoond feet for munioipel purposes;

{(3) the City of Vinite to the axtent of 5 oublo fest pér second
for wmicipal purpeses;

{4} The City of Wagoner to the extaut of [ sublo fest per, oecond
for munioipal purposes;

(5) ?. C. Bowling, the waters of Xayes Branoh, & tr&buttry or
Orend River, %o the sxtent of 950 aore Lest For ruh sulture
aod irrigetions

(6) Codar Creat Lakes, 500 agra feet of the flow of Spring Creek,
a tridutery of Grand River in ¥ayes County, Oklehora, for
rooreation and fish oulture,

19. " Tt s further orderad and adjudged by the Court that tho okl

costs of this action are hereby taxed at $150.,00, of which eaid osum the

pleintiff of the City of Tulsaa will pay §75.00, end the Grand River fam
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Authority$50.00, the City of llu;_kog'ee $15.00, and the M.of'?yrt G!.\_:lon- . ) . |
end City of Wagonsr sach $5.00¢ : o ' :

20, Tho dbrfendents Oklahows Hydro-Elnotrie Company,._ City of “upkogu; - - \
City of Wagonor, City of Pryor, Creek, City of Vimita, City of Miami, Town
of For:t Gibeon, Cedar Crest Lakes Company snd T, C. Bowling, '.oach excepts
to the Court's findinge mud decree, which axcepﬂom are hergby alioved by
‘the Court. .

RENTERED IN OFEN COURY this lith dey of February, 1938.

N, B, JORNBON, JUDGE

(ERDORSED)) o, 5263, In the Distriot Court o!‘,llqzycu:.@éiiﬁty. Oklshoms.

oorporetiﬁoxi. ot als, Dsfsndentes Deorees Filed in the Digtrictifk
 Mayes County, Uklehoms, February 10, 1938, R. A, ge:u.léo.alef'ci?}!ftdféler_k_,
by Deputy. Reaorded in Civil Journal Yo, 16, at paglq.
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INVESTMENT IN RATERWORKS PROPERTY

CITY OF TULSA, OKLAHOMA

WATERWORES BONDS

WATBRWORES OF 1911 el §9,000.00 &
. WATEXWORKS OF 191é 50,000,00 '
WATER FILTRATION OF 1516 © 180,000.00
* WATRR PUMP STATION of 1917 15,000,00
WATER DUMP & MAINS of 1917 . T 660,000.00

WATERNORRS OF 1921 -+ 200,000,00
PRELIMINARY WATER SURVEY of 1921 C
WATEWHORKS OF 1922 i :
WATERWORKS OF 1G2L
RATERWORKS OF 1925
RED PORK WATERW(RKS OF 1917
FED FORE WATERWCRKS QF 1921

- RBD FORE WATERWORKS OF 1925

© CARBONPALE WATEXWORES OF 1926
RATERWORES OF 1935

20741 WATERRORES BONDS
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INVESTUENT IN WATERWORKS PROPERTY
CITY OF TULBA, OKLAROMA
CAPITAL INVESTMENT TOR WATERWORRS IMPROVEMERT WITH
FUNDS DERIVED FROM WATHR DEPARTYENT REVEWUS -
BY YBARS :
1921 § 106,109,00
1928 112,628.00
152! 197,955.00 -
19 178,095+00, -
1926 330,586.00
1987 i : o -505,130.00
1928 © 489.378,00
1929 - 385,5u1.00.
1530 ) i 299,53h.00
. 1971 - 603,l00.00
T, 1932 © - 303,074.00
. 193 . : L45,705.00
L 193 17,157-85
1935
1936
1937

T0TAL IMPEOVEMBNTS FROM REVENUE

BUMMARY
Capitel Improvewenta Irom Bouds * $9,3¢9,000,00
Capitel Improvements from Water Depart- .
wenb Bevenue 3.4l 297,20

ot §23,063,897.20
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192,
1925
v 1926
f A 1927
1928
1929
1930
1931
1932
193
19
1935
1936

r 1937 -

1938

Dt | HE SN TN Sancatil 2 TUERREAE U A LA IREC LTI SR

sppntsisseih

WATBR PELIVERED INTO SPAVINAW CONDUIT .

s S

OGTOBER 2l,, 192l to JULY 1, 1938 by YRS,

MILLION GALLONS -

1,775
9,125
9,125
9.125
9,125 -
9,125
9,325
9,125
9,125
9,125"
9,126 ;
_9.125:
8.125

i
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STATE OF OKLAEOMA )
) 88
COUNTY OF HAYES )

CERTIFICATE OF TRUE (OPY

I, K. 4, DeLOZIER, the duly qualified, elestsd and eoting

Court Clerk in and for seid County end State, 4o hereby certify that the

annexed and foregeing instrument is @ full, true and vorreot copy of the

originel Judgmént rendered on the lith dey of Pebruary; 1938, in the

Rction "st.y;ledg ity of Tulsa, plaintiff, vs, Graud~Hydiro,. et al,, Do~

fendnng;, No. 5263 in ¥bo Diitrtot Court of gaid Courty, (and erm

anid j&qsmcnt 8O gppeal wWas perfosted) as the sais appears of record .

_wnd on file in my sald office. : N i
I¥ TESTIMONY WHEREOF, I bave hersupto subscribéd my name and :
' affixed my offiolsl sdul t Pryor, Oklakoma,

" this 1zt day of November..1938}

R. 4. DeLOZIER
Court Clerk

: By Lucille Utley
{5EAL) , Deputy
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FILED
IN THE UNITED STATES DISTRICT COURT FOR THE DEG - g 2003/ .
NORTHERN DISTRICT OF OKLAHOMA 62,/

Phil Lomba
u.s. msm:cr]g iéocﬁt?%{jk

1. THE CITY OF TULSA, and PLAINTIFFS
2. THE TULSA METROPOLITAN /
UTILITY AUTHORITY
v. CASE NO.: 01 CV 0900EA(C):
1. TYSON FOODS, INC., DEFENDANTS

2. COBB-VANTRESS, INC.,
3. PETERSON FARMS, INC.,

4. SIMMONS FOODS, INC.,

5. CARGILL, INC.,

6. GEORGE’S, INC., and

7. CITY OF DECATUR, ARKANSAS

POULTRY DEFENDANTS’ REPLY TO PLAINTIFFS’ RESPONSE TO
POULTRY DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
OR IN THE ALTERNATIVE FOR PARTIAL SUMMARY JUDGMENT

Prepared and Submitted by:

Stratton Taylor, OBA #10142
Darrell Downs, OBA #12272
Mark H. Ramsey, OBA #11159
TAYLOR, BURRAGE, FOSTER, MALLETT & DOWNS
400 West Fourth Street
Claremore, OK' 74018-0309
918/ 343-4100; 918/ 343-4900 - facsimile

Robert W. George, OBA #18562
KUTAK ROCK LLP
The Three Sisters Building
214 West Dickson Street
Fayetteville, AR 72701-5221
479/ 973-4200; 479/ 973-0007 - facsimile

Attorneys for Tyson Foods, Inc.

10-42472.0t

&@* EXHIBIT

Jd
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-and-

Sherry P. Bartley
MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC
425 West Capitol Avenue, Suite 1800
Little Rock, AR 72201-3525
501/ 688-8800; 501/ 688-8807 - facsimile

A. Scott McDaniel
Robert J. Joyce
Christ A. Paul
JOYCE, PAUL & MCDANIEL
111 West Fifth Street, Suite 500
Tulsa, OK 74103-4259
918/ 599-0700; 918/ 732-5370 - facsimile

Counsel for Defendant Peterson Farms, Inc.
-and-

John H. Tucker
Thesesa Hill
RHODES, HIERONYMUS, JONES, TUCKER & GABLE, PLLC
100 West Fifth Street, Suite 400
Tulsa, OK 74121-1100
918/ 582-1173; 918/ 592-3390 - facsimile

Counsel for Defendant Cargill, Inc.
-and-

Gary Weeks
James Graves
Vince Chadick
BASSETT I.LAW FIRM
P.O. Box 3618
Fayetteville, AR 72702
501/ 521-9996; 501/ 521-9600 - facsimile

Richard Carpenter, Jt.
CARPENTER, MASON & MCGOWAN
1516 South Boston Avenue, Suite 205
Tulsa, OK 74119-4013
918/ 584-7400; 918/ 584-7161 - facsimile

Counsel for Defendant George’s Inc.

ii
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«and-

Daniel Richard Funk
John Elred
Vicki Bronson
CONNER & WINTERS
15 East Fifth Street, Suite 3700
Tulsa, OK 74103-4344
918/ 599-0700; 918/ 732-5370 - facsimile

Counsel for Defendant Simmons Foods, Inc.

il
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AND STOCKYARDS ACT AND AGRICULTURE FAIR PRACTICES ACT
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INTRODUCTION

This case is before the Court on the Poultry Defendants’ (Nos. 1 through 6 above)
Motion for Summary Judgment or, in the Alternative, for Partial Summary Judgment (hereinafler
referred to as the “Motion”). Plaintiffs have filed their Response to the Motion (hereinafter
referred to as the “Response’™). The Poultry Defendants offer the following in reply to the

arguments raised by Plaintiffs in their Response.

PROPOSITION I

OKLAHOMA STATE LAW IS PREEMPTED BY THE PACKERS AND

STOCKYARDS ACT AND AGRICULTURE FAIR PRACTICES ACT

PURSUANT TO WHICH THE RELATIONSHIP BETWEEN THE POULTRY

DEFENDANTS AND THE CONTRACT GROWERS HAS BEEN

LEGISLATIVELY DEFINED AS THAT OF INDEPENDENT CONTRACTOR

RATHER THAN AN EMPLOYER AND EMPLOYEE RELATIONSHIP.

In Section A(l) of the Motion, the Poultry Defendants discussed the Packers and
Stockyards Act (“PSA”) and the Agriculture Fair Practices Act (“AFPA”) and set forth authority
for the proposition that Oklahoma state law on the issue of the characterization of the
relationship between the Poultry Defendants and the Contract Growers was preempted. As was
clearly stated in thc Motion, the Poultry Defendants’ arguments regarding preemption were
based upon the theory of implied preemption as that theory has been articulated and applied over
many years, by many courts, including the United States Supreme Court. Although the Plaintiffs
appear to agree with the statement of legal authority offered by the Poultry Defendants in their
Motion, Plaintiffs argue against preemption in this case. None of the factual or legal arguments
offered by Plaintiffs in their Response have any bearing upon the application of implied
precmption in this case.

As pointed out in the Motion, implied preemption occurs where “the scope of federal

regulation is so pervasive as to make reasonable the inference that Congress left nio room for the
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state to acl.” Lorillard Tobacco Co. v. Reilly, 533 U.S. 525 (2001). As succinctly stated by
Plaintiffs, implied preemption exists in situations where Congress has nol preempted the entire
field, but has preempted the ficld to the extent that state law actually conflicts with federal law.
(See Plaintiffs’ Response, pg. 7 (citing Mich. Canners & Freezers Ass’n v. Agric. Mkig. &
Bargaining Bd., 467 U.S. 461, 469 (1984)).

After citing the correct standards to be applied, Plaintiffs cease following the correct
implied preemption analysis and merely attempt to confuse the issue by discussing various cases
and other authorities dealing with express preemption, which has not been argued by the Poultry
Defendants in this case. Even after alleging that they focus their Response on implied
preemption, Plaintiffs devote a significant portion of the “analysis” in their Response to arguing
that the field has not been expressly preempted. Though plaintiffs’ review of that authority is
intriguing, it is wholly irrelevant to the case at bar. The Poultry Defendants have never argued
express preemption.

Furthermore, none of the implied preemption cases cited by Plaintiffs pertain in any way
to the particular aspects of the PSA and AFPA which are relied upon by the Poultry Defendants
in support of their implied preemption arguments. The issue before the Court pursuant to the
Poultry Defendants’ Motion is whether or not the enactment of the PSA and AFPA wherein
Congress clearly defines Contract Growers as independent contractors rather than employees
precludes this Court from secking to apply state law principles to reach a contrary conclusion. In
an attempt to cloud the otherwise simple issue before the Court, Plaintiffs reference this Court to
cases holding that the PSA and AFPA do not preempt application of state law in the context of:
(i} liability of a marketing agency for selling cattle for someone who does not own the cattle, (i)

ability of turkey growers to pursue state law negligence claims, and (tii) state ingpection laws.

10-42472.01

[R8]

Page 84 of 135




Case 4:05-cv-00329-GKF-PJC  Document 1811 Filed in USDC ND/OK on 12/15/2008 Page 85 of 135

(See Plaintiffs” Response, pgs. 9-11). Obviously, none of those cases have any bearing upon the
issue of whether or not the enactment of the PSA and AFPA by Congress precludes this Court
from applying state law in such a way as to characterize the relationship between the Contract
Growers and Integrators as something other than that specified in the PSA and AFPA. It appears
that no court has yet to pass upon that precise issue, at least not in any reported decision. As
such, this Court must look to the general principles of implied preemption in making its decision
in this case.

As Plaintiffs acknowledge in their Responsc, Congressional intent is the pivotal inquiry
in any implied preemption analysis. Despite this acknowledgment, Plaintiffs fail to cite to any
actual authority that supports their assertion that implied preemption does not exist in this matter.
The only evidence of actual Congressional intent was provided by the Poultry Defendants in the
Motion and was completely undisputed by Plaintiffs in their Response. The only documented
Congressional intent in the record shows that in revising the PSA and AFPA to include contract
growers and to expressly state that contract growers are not employees of integrators, Congress
intended to bring agriculture in line with modern business practices. (See Poultry Defendants
Motion, pg. 17). As such, when looking to Congressional intent, it is clear that Congress added
its provisions providing that Contract Growers are not employees and providing for contracts to
be the basis for the relationship between the Contract Grower and the integrator to support
vertical integration farming, to support the independent contract grower, and to modernize
agriculture. Tf that were not the intent, Congress would not have needed to bring Contract
Growers within the coverage of the PSA and AFPA in the first place.

Plaintiffs also acknowledge that preemption may be implied where simultaneous

compliance with state and federal law is impossible or the state law stands as an obsiacle 10 2
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Congressional objective. Pacific Gas & Electric Co. v. State Energy Resources Conservation &
Dev, Comm’n, 461 U.S. 190, 204 (1985). Both of these situations would result if this Court
decides that Contract Growers in the watershed are agents or employees of the Poultry
Defendants. Because the PSA and ATFPA provide that an independent contract grower who
chooses to contract with an integrator is expressly defined as not being an employee or agent of
the integrator, a decision to the contrary would not only be an obstacle to the PSA but would
interfere with its purposes of protecting independent contract growers. The Plaintiffs’ asscrtions
to the contrary in their Response are clearly misplaced and should not be afforded any weight.
As such, implicd preemption clearly exists.

Plaintiffs seek to further confuse the issue in their Response by arguing that the Poultry
Defendants’ position is misplaced because the Poultry Defendants themselves have employees
who run company farms, which is true. However, the PSA and AFPA were not designed to
protect company farms (i.e., protect the integrator from itself), but instead were designed (0
protect and assist independent contract growers. The two situations are entirely unrelated and any

" reference to company owned farms is completely irrelevant.

PROPOSITION II

THE RELATIONSHIP BETWEEN THE POULTRY DEFENDANTS AND

THE CONTRACT GROWERS IS THAT OF BAILOR/BAILEE AND AS

SUCH THE POULTRY DEFENDANTS ARE NOT LIABLE FOR DAMAGES

AND/OR CAUSES OF ACTION ARISING FROM ALLEGED ACTS OR

OMISSIONS OF THE CONTRACT GROWERS.

Plaintiffs’ arguments in response to the Poultry Defendants’ argument regarding bailment
is as unpersuasive as their response to the fact that implied preeroption governs the relationship

between contract growers and integrators. In this portion of their Response, Plaintiffs refer the

Court to their Motion for Summary Judgment on Integrators’ Liability for their Growers’
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Disposal of Poultry Manure for the proposition that bailment does not apply to this situation.
Accordingly, the Poultry Defendants hereby adopt and incorporate herein by reference their Joint
Response to Plaintiffs’ Motion for Summary Judgment on Integrators’ Liability for their
Growers’ Disposal of Poultry Manure as that Response easily dispels Plaintiffs’ proposition and
illustrates that the arguments set forth in Plaintiffs’ motion on that issue are without merit.

It is without question that the conduct upon which Plaintiffs’ claims are premised occur
entirely within the confines of a bailment relationship between the Poultry Defendants and the
Contract Growers. The Poultry Defendants deliver poultry to Contract Growers for the particular
purpose of raising the poultry under contract. Ownership of the birds remains with the Poultry
Defendants at all times. These undisputed facts squarely meet all of the elements of the
“bailment” definition provided in Broaddus v. Commercial Nat. Bank of Muskogee, 237 P.2d
583 (1925). Pursuant to the contract between them, the bailee/contract grower agrees that the
bailor/integrator can direct certain aspects of its operation that directly impact the quality and
suitability of the end product of the contractual agreement, i.c., the birds. Because of that
bargaincd—for consideration, Plaintiffs contend that a bailor/bailee relationship does not exist,
There is no indication in any of the cases or applicable statutes that the bailor and bailee cannot
contractually agree that the bailor can make suggestions and impose certain quality assurance
requirements regarding the finished product of the bailment.

Plaintiffs’ arguments regarding the “control” allegedly excrted by the Poultry Defendants
over various conditions relating to the raising of the birds, and the suggestion that such retained
rights of “éontrol” defeat the existence of a bailment are misplaced. Somehow, the Plaintiffs
overlook the fact that it is the litter produced not the growing of poultry that they complain of.

Plaintiffs have adduced absolutely no evidence suggesting that the Poultry Defendants have
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exerted any degree of control over the Contract Growers’ practices of land applying litter. In
fact, the absence of any such control by the Poultry Defendants over those practices is the very
heart of Plaintiffs’ claims against the Poultry Defendants in this case.

Plaintiffs have offered absolutcly no arguments or evidence sufficient to take the
relationship of the Poultry Defendants and Contract Growers outside of the bailor/bailee
relationship, at least not in the context of the Contract Growers’ practices of land applying litter.
The instant case is indistinguishable from the case of Oklahoma Publishing Company v. Autry,
463 P.2d 334 (Okla. 1969) discussed at length by both parties in their opening briefs where the
court refused to impose liability upon a bailor for the acts of its bailee. The Poultry Defendants
do not actually place litter where plaintiffs complain of. The Poultry Defendants do not select or
recommend to the Contract Growers the location where litter is to be placed, nor do they exercise
any control over where the litter is placed because contractually they do not have the right to do
so. The Plaintiffs’ assertions about “control” regarding the finished i;x'oduct are completely
irrelevant to the isspe of control over litter and do not defeat the persvasive and compelling
authorities set forth in the Pouliry Defendants” Motion on this issue. Therefore, to the degree
that Plaintiffs’ claims are based upon the acts or omissions of the Contract Growers, those claims

faif as a matter of law and should be dismissed by the Court.

PROPOSITION IIT

THE PLAINTIFFS CANNOT RECOVER FROM THE POULTRY
DEFENDANTS DUE TO THEIR INABILITY TO ESTABLISH A CAUSAL
LINK BETWEEN THE DAMAGES OR INJURIES ALLEGED AND THE
ACTS OR OMISSIONS OF ANY PARTICULAR POULTRY DEFENDANT
OR ANY PARTY(IES) FOR WHOSE CONDUCT ANY PARTICULAR
POULTRY DEFENDANT COULD BE HELD LIABLE.
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~ A ~

Plaintiffs cannot submit any proof on the issue of causation, so instead they intertwine the
issues of causation and the applicability of joint and several liability. Plaintiffs mistakenly argue
that because they are asserting intentional torts they do not have to prove causalion by cach
defendant because the Poultry Defendants are jointly and severally liable. (See, Plaintiffs’
Combined Response to Motions for Summary Judgment by Tyson Foods, Inc., Cobb-Vantress,
Inc., and Simmons Foods, Inc. on the Issue of Causation, pgs. 2-5). However, proof of causation
is a required element of every causc of action, regardless of the nature of the claim, whether
founded on negligence, reckless conduct, intentional conduct, or even breach of contract or
warranty. Accordingly, whether Plaintiffs allege that the Poultry Defendants acted negligently or
intentionally has no bearing on the issue of causation. In other words, even assuming arguendo
that Plaintiffs’ unfounded accusations that the Poultry Defendants intentionally dumped tons of
poultry litter in the Watershed were true, it is immatcrial to this lawsuit unless Plaintiffs can
present legally sufficient evidence that the litter from Contract Growers for gach defendant found
its way to Lake Bucha or Spavinaw and caused damage. While it is true that in certain situations
joint and several lability is imposcd on defendants if they acted intentionally, the issue of
whether liability is several or joint and several is the second step in the analysis - first and
foremost, Plaintiffs must prove that their damages were caused by the Poultry Defendants.
Plaintiffs simply cannot meet that burden. Plaintiffs cite Union Texas Petroleum Corp. v.
Jackson, 909 P.2d 131 (10™ Cir. 1995) in support of their creative argument that to merely allege
intentional conduct is sufficient to prove causation by the Poultry Defendants.  However,
Plaintiffs mis-characterize the facts and law of that case. Union Texas involved an appeal from
the Oklahoma Corporation Commission’s rulings regarding liability of oil companies for

saltwater contamination to the subsurface waters of the town of Cyril. Jd. at 135. All ail
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[

companies who had operated in the arca were parties to the action. Id. Contrary to what
Plaintiffs would lead the Court 1o believe, the ALJ specifically ruled that no “liability or
responsibility would be imposed” without proof of “causation and injury.” Id at 136 (emphasis
added). There is no mention anywhere in the opinion of the far-fetched concept that a plaintiff is
relieved of the burden of proving causation if he alleges the defendant acted intentionally. In
fact, whether the respondent oil companies acted intentionally or negligently was not even an
issue in the case. To enable him to decide thc issues of c;ausati,on and damages, the ALJ
conducted a 21-day evidentiary hearing. As a result, the ALJ found that certain subsurface
waters were contaminated with saltwater. /d. at 135. Significantly, the ALJ further found that
“oil and gas production operations arc the only source of saltwater in the area.” Id. (emphasis
added.) And, unlike the present case, all of the potential contributors of the pollutant (saltwater)
were parties to the action.

The facts of the instant case are easily distinguished from the facts of Union Texus.
Poultry litter is only one of many sources of phosphates in the Watershed, yet Plaintiffs atternpt
to place all the blame for their alleged injuries on poultry litter. Furthermore, in Union Texas the
oil production activities occurred in the immediate vicinity of Cyril. In this case, Plaintiffs assert
that all phosphates from poultry litter land-applied in the relevant portion of Arkansas has made
its way to Lake Eucha or Spavinaw and caused injury. However, as stated more fully in the
Poultry Defendants’ Motion, Plaintiffs’ primary expert Dr. Storm did not take into account
topography or any other natural phenomena which affect whether phosphates in Arkansas soil
would ever get as far as Lake Eucha - he merely assumed that it did.

Another tactic Plaintiffs employed in attempting to conceal their inability to meet their

burden of proof of causation is to refer to injury to the “Watershed.” For example, Plaintiffs
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state that they do not have to prove causation with respect to each Defendant “because injury to
the Watershed is indivisible.” (Se‘e, Plaintiffs’ Combined Response to Motions for Summary
Judgment by Tyson Foods, Inc., Cobb—Vantress, Inc., and Simmons Foods, Inc. on the Issue of
Causation, pg. 2.) Moreover, the Plaintiffs cite an excerpt of Dr. Shannon’s deposition in whfch
he statcs that some phosphates in the Watershed are attributable to land-applied poultry litter.
(See, Plaintiffs’ Combined Response to Motions for Summary Judgment by Tyson Foods, Inc.,
Cobb-Vantress, Inc., and Simmons Foods, Inc. on the Issue of Causation, pg. 8.) Howcver,
Plaintiffs do not own the “Watershed” - instead, they own, at the very most, a license to use a
limited quantity of the waters contained in Lakes Eucha and Spavinaw.! The “Watershed”
consists of thousands of acres of real property in Arkansas and Oklahoma which is owned by
various and sundry persons, the vast majority of whom are nol parties to this lawsuit.
Accordingly, the only legal claim that Plaintiffs have is for damage, if any, to the waters in Lakes
Eucha and Spavinaw, assuming that Plaintiffs’ license is sufficient to support a cause of action
for trespass or nuisance.® As such, Plaintiffs have the burden of proving that the walers in Lakes
Euqha and Spavinaw have beecn damaged by the conduct of each of the Poultry Defendants.
Plaintiffs simply cannot meet their burden of proof on this issue. Plaintiffs principally rely on the
modeling work done by Dr. Storm in support of their claims. As stated in the Pouliry

Defendants’ Motion, Dr. Storm cannot opine as to the amount of phosphates in the lakes, if any,

' See Defendant City of Decatur’s Motion for Summary Judgment and Brief in Support,
p. 4, and Exhibit 1 thereto.

2 Whether the license to utilize a limited amount of the waters of Lakes Eucha and

Spavinaw is legally sufficient ownership of property to support a trespass or nuisance claim is
addressed in Defendant Cargill’s Separate Motion for Summary Judgment, as well as Decatur’s
Motion for Summary Judgment, both of which are hereby adopted by the Pouliry Defendants and
incorporated herein by reference.
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are attributable to any of the Defendants - he did not even attempt to calculate it.> In fact, neither
Dr. Storm nor any other expert in this case has opined that the conduct of any particular
defendant (much less the conduct of each and every defendant) has resulted in the contribution of
phosphates to Lakes Eucha and Spavinaw. At best, Plaintiffs have offered proof that cach
defendant has Contract Growers in the Watershed which produce litter that may or may not have
been land applied in the Watershed. Plaintiffs have offered nothing in the way of actual proof of
causation with respect (o any (let alonc each) Poultry Defendant. When confronted with this
shortcoming, Plaintiffs state that Dr. Storm is not the only expert they rely on to support their
claims., (See, Plaintiffs’ Combined Response to Motions for Summary Judgment by Tyson
Foods, Inc., Cobb-Vantress, Inc., and Simmons Foods, Inc. on the Issue of Causation, pgs. 8-9.)
However, none of the other experts Plaintiffs have named can offer any evidence as to the causal
link between the phosphates in the Lakes and the conduct of any of the Poultry Defendants.
Plaintiffs simply canmot meet their burden of proof on the issue of causation and Defendants are
entitled to summary judgment on all of Plaintiffs’ claims.

PROPOSITION 1V

THE POULTRY DEFENDANTS ARE ENTITLED TO SUMMARY

JUDGMENT IN THEIR FAVOR DISMISSING PLAINTIFFS® CERCLA

CLAIM AS A MATTER OF LAW.

Plaintiffs devote over sixteen (16) pages of their Response in trying to revive a claim for
'relief under CERCLA which clearly cannot survive summary judgment. The inescapable reality
which Plaintiffs have asked this Court to ignore is that CERCLA does not apply in this case

because there has been no release of a hazardous substance and the land application of poultry

litter falls squarely within the fertilizer exception contained in CERCIA. Moreover, if

3 See Pouliry Defendants’ Mation, pg. 24, and Exhibit N,
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CERCLA applies, Plaintiffs’ claim still must fail given their failure to comply with the NCP.

A. Plaintiffs cannot identify a release of a hazardous substance as is essential
to any prima facie claim for relief under CERCLA.

All parties agree that the only substances contained in poultry litter which could even
arguably trigger the application of CERCLA are phosphates (specifically orthophosphate, PO4).
{(See, Plaintiffs’ Response, pg. 17.) It is also undisputed that the molecular composition of
orthophosphate (like all other phosphates and countless products used and discarded every day,
inchuding over 12,000 food products) includes phosphorus. Plaintiffs ask this Court to render an
unprecedented ruling that when the EPA listed elemental phosphorus as a hazardous substance
under CERCLA, it intended to declare “all phosphorus containing compounds” as hazardous
substances as well. There simply is no support (legally or logically) for Plaintiffs’ position.

This issue has been extensively briefed by the Poultry Defendants at section V(A)(1) of
their Motion and at section III{A) of the Poultry Defendants’ Response to Plaintiffs’ Motion for
Summary Judgment on CERCLA Liability. In the interests of brevity and judicial economy, the
Poultry Defendants incorporate those arguments and authoritics herein by reference. The Poultry
Defendants have clearly demonstrated that phosphates contained in poultry litter are not a
“hazardous substance” under CERCLA and therefore the Poultry Defendants are entitled to
summary judgment with respect to Plaintiffs’ CERCLA claim.

The only “new” issue raised by Plaintiffs in their Response which has not already been
addressed and squarely refuted by the Poultry Defendants in their previous filings in this case
pertains to Plaintiffs’ citation of several cases wherein they contend courts have held that
phosphates are “toxic”. (See, Plaintiffs’ Response, pg. 17, fns. 9-10 (citing Gonzalez v. Virginia-
Carolina Chem. Co., 239 F.Supp. 567, 571 (E.D. S.C. 1965) and Soap & Detergent Assoc. v.

Clark, 330 F. Supp. 1218, 1220 (S.D. Fla. 1971)). Neither of Plaintiffs’ “new” cases have any
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applicability to the matters before this Court. Gonzalez is a products liability case in which a
crop dusting pilot sued a manufacturer of defoliant used in crop dusting becausc the
manufacturer failed to obcy labeling requirements of South Carolina law or the Federal
Insecticide, Fungicide and Rodenticide Act. The matter was brought fifteen years prior to the
enactment of CERCLA and as such there is no discussion regarding phosphates being a defined
hazardous substance under CERCLA. In short, Gonzalez has absolutely no.applicability with
respect to Plaintiffs’ CERLCA claim. Soap & Detergent Assoc. is a case regarding the
constitutionality of a county ordinance prohibiting the sale or use of detergents containing
phosphorus in highly populated Dade County, Florida. Nowhere in the decision does the court
label or even discuss whether or not phosphorus is “toxic.” In any event Soap & Detergent
Assoc. was brought prior to enactment of CERCLA and does not provide any support to or
insight with respect to Plaintiffs’ creative argument that phosphate, as it is found Poultry Litter,
is a defined hazardous substance under CERCLA.

B. Plaintiffs Response Actions are “Removal” not “Remedial” as a matter of

Iaw, and therefore only “substantial compliance™ with the NCP is
required.

In an apparent attempt to avoid the indisputable evidence of a complete lack of
compliance by Plaintiffs’ with the NCP as is required to recover under CERCLA, Plaintiffs have
declared (and on the basis of that declaration alone ask this Court to accept) that theit response
actions for which they are seeking responsc costs were “removal” rather than “remedial.”
Plaintiffs’ motives are quite transparent. Upon cxamination of the case law and legal authority
expounding upon NCP compliance as a pre-requisite for recovery under CERCLA, Plaintiffs
have discovered that while the law is fairly unforgiving on the issue of NCP compliance in the

context of remedial actions, the standard of compliance is relaxed somewhat for removal actions.
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Sherwin Williams Co. v. City of Hamtramck, 840 F. Supp. 470, 475 (E.D. Mich. 1993). The
Poultry Defendants do not dispute Plaintiffs’ statement that “only substantial compliance with
the NCP is required in removal actions.” Plaintiffs do, however, dispute Plaintiffs’ unsupported
suggestion that the actions undertaken by Plaintiffs for which they are seeking to recover
response costs in this case are more appropriately characterized as “removal” rather than
remedial in nature.

CERCLA defines removal actions as “the cleanup or removal of released hazardous
substances from the environment, such aclions as may be necessary taken in the event of the
threat of release of hazardous substances into the environment, such actions as may be necessary
to monitor, assess, and evaluate the release or threat of release . . . .” 42 U.S.C. 9601(23).
“Removal actions are short term responses (o imminent threats to the public safety or the
environment. They are to be taken ‘in response to an immediate threat to the public welfare or to
the environment.’” Sherwin Williams Co. v. City of Hamtramck, 840 F. Supp. 470, 475 (E.D.
Mich. 1993). citing Amland Properties Corp. v. Alcoa, 711 F. Supp. 784, 795 (D.N.J. 1989); see
also Channel Master Satellite Sys., Inc. v. JFD Electronics. Corp., 748 F. Supp. 373, 384-86
(EDN.C. 1990). “CERCLA distinguishes the two types bccause ‘removal actions were
designed to provide an opportunity for immediate action ... without detailed review due to the
exigencies of the sitnation.”” Sherwin Williams, 840 F. Supp. at 475 citing Channel Master, 748
F. Supp. at 385-56.

Remedial actions are defined as “those actions consistent with permanent remedy taken
instead of or in addition to removal actions in the event of a rclease or threatened release . . . to
prevent or minimize the release of hazardous substances so that they do not migrate to cause

substantial danger to present or future public health or welfare or the environment. The term
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includes . . . neutralization, cleanup of released hazardous substances and associated
contaminated materials.” 42 U.S.C. 9601(24).

Plaintiffs’ response actions taken with respect to the Water Supply if anything could only
be remedial in nature. Plaintiffs’ assertion that their response actions arc *removal” is simply
absurd. As stated above, CERCLA distinguishes the two types because ‘removal actions were
designed to provide an opportunity for immediate action . . . without detailed review due to the
exigencies of the situation.”” Sherwin Williams, 840 F. Supp. 470, 475 citing Channel Master,
748 F. Supp. at 385-56. Plaintiffs have participated in seven extensive studies and analysis over
the last six years all of which they claim to be response costs in this action. (See Exhibit 35 to
Plaintiffs’ Motion for Summary Judgment) This could hardly be described as “immediate
action,” furthermore the Plaintiffs’ costs associated with studies and review performed in the last
six years are in excess of $795,000.00, a clear indication of detailed review.

In Sherwin Williams, the City of Hamtramck argued that its response action amounted to
removal activity. The court found the city’s response had taken at least five years and the city
demonstrated no imminent threat to héalth or safety and the extended and protracted nature of
the response indicted that the city engaged in a remedial action. Id. at 475-76. Plaintiffs in this
case, just as the City of Hamtramck, have engaged in an extended and protracted response in
which there is no imminent threat to health or safety. As such, their action is remedial in nature.

Notwithstanding Plaintiffs’ attcmpt at revisionist history, there can be no legitimate
dispute that the actions at issue in this case are more appropriately characterized as “remedial”
rather than “rcmoval” in nature. As such, substantial compliance with the NCP is required.
Plaintiffs have not and cannot demonstrate substantial compliance and, therefore, their CERCLA

claim must fail as a matter of law. Furthetmore, as was demonstrated in Section V(AX2) ol the
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Motion and as is discussed further herein below, the Plaintiffs can not demonstrate any level of
compliance with the NCP, substantial or otherwise. Therefore, summary judgment in favor of
the Poultry Defendants is appropriate regardless of whether the Plaintiffs’ actions were “removal

actions” or “remedial actions.”

C. Plaintiffs cannot demonstrate compliance (substantial or otherwise) with

the NCP. and such a finding as matter of law is appropriate Dripr to trial.

No where is Plaintiffs’ lack of faith in their arguments regarding NCP compliance more
evident than in their request that this Court arbitrarily divide its decision-making process with
respect to the merits of their CERCLA claim into two separate stages or phases. While Plaintiffs
acknowledge that this Court can and should rule at the summary judgment stage on the issues of
whether phosphates are hazardous substances under CERCLA and the applicability of the
fertilizer exception, they ask this Court to delay until trial any rulings on NCP compliance and
damages. Every court to have considered the issue has held that NCP compliance is an essential
element of a prima facie claim for relief under CERCLA. See, e.g. Public Service Co. of
Colorado v. Gates Rubber Co., 175 F.3d 1177, 1182 (10th Cir. 1999), Morrison Ent. V. M.
Shares, Inc., 302 F.3d. 1127 (10™ Cir. 2002.) As such, Plaintiffs have the burden of proving
such compliance and in the absence of such proof they cannot recover damages under CERCLA.

Notwithstanding the foregoing statement of the law, which Plaintiffs havc not disputed,
Plaintiffs have requested that this Court “delay” its ruling on the issue of NCP compliance (or in
this case “non-compliance”) raised by Poultry Defendants in their Motion. In support of their
request for a “delayed ruling” on the issue of NCP compliance, Plaintiffs argue that it is
appropriate for this Court to “bifurcate” the procecdings on their CERCLA claim. This Court is

not required to bifurcate Plaintiffs claims into separate trials. In Acushnet Company v. Mohasco
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Corp. 191 F.3d 69, 81 (1% Cir. 1999) the court held that “district courts have considerable
latitude to deal with issues of lability and apportionment in the order they see fit to bring the
proceedings to a just and speedy conclusion. CERCLA does not demand a bifurcated trial on
this score ...” This Court has the authority to decide Plaintiffs CERCLA claim in its entirety
(i.e. liability, NCP compliance, necessary costs of response and apportionment) on summary
judgment, in a single triel or a bifurcated trial in order to bring this matler o a just and speedy
conclusion.

Finally, Plaintiffs argue that a determination of compliance with the NCP is “too fact
intensive” to be made pursuant to summary judgment. Of course, Plaintiffs offer absolutely no
evidence to support that characterization nor do they even attempt to identify the “facts” which
will require so much of the Court’s time in considering their claim of compliance with the NCP.
Furthermore, the notion that establishing compliance with the NCP involves a fact-intensive
inquiry by this Court is absurd. As explained by the Poultry Defendants in their Motion, the
NCP has very specific and detailed provisions applicable to response actions under CERCLA.
Although it appears that Plaintiffs were not aware of those provisions at the time in which they
were involved in their “response actions,” they are obviously aware of them now. If the
Plaintiffs have complied with those provisions, such compliance could easily be demonstrated by
simply providing documentary proof or evidence in the form of a affidavits setting forth the
specific actions or conduct which they undertook in compliance with the NCP. Plaintiffs are
merely seeking to delay the inevitable ~ a finding of noncompliance with the NCP.

1. Public Comment
Plaintiffs eleventh hour attempt to show public comment is woefully inadequate.

Plaintiffs seem to be arguing that because they are “public bodies™ their activities performed in
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“open meetings” would be sufficient to satisfy the public comment requirement under the NCP.
In support, Plaintiffs attach less than five notices and agenda’s of TMUA meetings. (See
Exhibits G and H to Plaintiffs’ Response). Interestingly, those documents were produced to the
Poultry Defendants less than three weeks ago, subsequent to the Poultry Defendants filing its
molion for summary judgment.* Regardless of the lateness of the production, Plaintiffs’ actions
in its response do not reflect substantial compliance with the public comment requirement of the
NCP. Plaintiffs have not produced a single document which reflects Plaintiffs seeking the
public’s comment or the public commenting on Plaintiffs’ activities. Moreover, Plaintffs have
not produced a single document which shows that Plainiiffs published a brief analysis of the
proposed plan in a major newspaper; that Plaintiffs allowed not less than thirty days for the
submission of written or oral comments from the public; or that Plaintiffs conducted a public
meeting during the comment period at or near the proposed cleanup site. Sherwin Williams Co.
v. City of Hamtramck, 840 F. Supp. 470, 477 (ED. Mich. 1993) citing 40 CFR. §
300.430(H)(3)(A)-(E). “Courts have consistently held that failure by a party to provide for the
required opportunity for public comment ‘renders a remedial action inconsistent with the NCP
and bars recovery of costs™” Id. at 476 (internal citations omitted). Clearly, Plaintiffs have failed
to show any compliance with the public comment requirement of the NCP and as such their
CERCLA claim roust fail.
2. Remedial Site Evaluation, Feasibility Study, and Selection of Remedy
Plaintiffs’ attempt to show compliance with the NCP’s requirements with respect to site

evaluation, feasibility study and remedy selection is also inadequate. Plaintiffs attach excerpts of

¢ Even more troubling is the fact that those documents were neither identified nor
disclosed by Plaintiffs in response to discovery requests specifically asking for documents that
Plaintiffs contend are evidence or support their claimed compliance with the NCP.
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reports which they partially funded and participated in at exhibits K, L, M to their Response.
-None of these reports substantially comply with requirements of the NCP with respect to site
evaluation, feasibility study and remedy selection. The Poultry Defendants have extensively
briefed and identified the flaws of Plaintiffs’ reports in Sections V(A)(2)(a)(b) and (c) of the
Motion and hereby incorporate those sections by reference as if fully sct forth herein.

3. Appropriateness of Expert Testimony to Show NCP Comnlianc;e.

Plaintiffs arguc that expert testimony is appropriate to show compliance with the NCP,
but admit that “the characterization of a response action is a matter for the court and should not
be abdicated to an expert.” (Plaintiffs’ Response, p. 28.) Plainﬁffs are unable to cite a single
case which expressly states that expert opinions with respect to NCP compliance is permitted.
Additionally, subsequent to his deposition, Plaintiffs have procured an affidavit from their
expert, Ben Costello identifying litigation experience which Mr. Costello claims qualifies him as
an expert on NCP compliance. These cases were not included in Mr. Costello’s curriculum vitae
previously provided to the Poultry Defendants and the Court. Mr. Costello’s subsequent
additions arc prejudicial to the Poultry Defendants in that they were not given the opportunity to
depose him with respect to all of his alleged experience. Moreover, the Poultry Defendants have
extensively discussed this issuc in the Poultry Defendants’ Motion in Limine to exclade the
testimony of Ben Costello and hereby incorporate same by reference as if fully set forth herein.

D. The Contract Growers’ Land Application of Poultry Manure Does Qualify
for the “normal” application of f{ertilizer exception.

The Poultry Defendants have extensively discussed the applicability of the *fertilizer
exception” of CERCLA with respect to the application of poultry litter in the Watershed in the
Poultry Defendants’ Response to Plaintiffs’ Motion for Summary Judgment and hereby

incorporate same by reference as if fully set forth herein,
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PROPOSITION V

TO THE EXTENT THAT PLAINTIFFS CAN ASSERT A CLAIM FOR

RELIEF UNDER CERCLA (WHICH THE POULTRY DEFENDANTS

ASSERT THEY CANNOT), SUCH A CLAIM MUST BE LIMITED TO A

CLAIM FOR CONTRIBUTION. PLAINTIFES CANNOT MAINTAIN A

COST RECOVERY CLAIM UNDER CERCLA BECAUSE EACH IS A

“POTENTIALLY RESPONSIBLE PARTY.”

In the Motion, the Poultry Defendants advanced the argument that to the extent that
Plaintiffs could proceed with a claim for relief under CERCLA, that claim must be in the form of
a contribution claim pursuant to Section 113(f) rather than a cost recovery claim/indemnity claim
pursuant to Section 107(a). As the Poultry Defendants pointed out in their Motion, a Section
107(a) cost recovery claim under CERCLA is available only where the plaintiff is not also a
contributor to the pollution or contamination which necessitated the response actions. When the
plaintiff is also a potentially responsible party with respect to the contamination or pollution at
issue, the plaintiffs’ only recourse under CERCLA is 2 contribution claim pursuant to Section
113(f). See 42 U.S.C. §§ 9607(a) and 9613(f); see¢ also Morrison Ent. v. McShares, Inc., 302
F.3d 1127 (10th Cir. 2002) (District court did not err in dismissing a Section 107(a) claim on
summary judgment where plaintiff is a potentially responsible party and plaintiff may only
proceed with an action for contribution under Section 113(f)). “Potentially responsible parties
(PRP) who have contributed waste to the site are jointly and severally liable for cleanup costs,
and are limited to seeking contribution from other PRPs.” Sun Co., Inc. v. Browning-Ferris,
inc., 124 F.3d 1187, 1191 (10th Cir. 1997).

Plaintiffs have not disagreed with the foregoing statement of the law, nor have they

denied the fact that they have discharged phosphates directly into Lake Eucha and that they have

mixed “contaminated water” from Lake Oolagah with water from Lakes Eucha and Spavinaw
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prior to supplying that water to Tulsa residents. Nevertheless, Plainliffs seem to argue that
notwithstanding their admitted contribution of alleged pollutants to the very water supply for
which they are now seeking damages there should be no reduction of damages based upon their
contribution because their contribution was “micro de minimis”. Plaintiffs arguments in this
regard are misplaced. First, Plaintiffs offer absolutely no authority for the proposition that their
status as a “potentially responsible party” is dependent upon the Poultry Defendants establishing
some “significant” or “substantial” level of contribution by Plaintiffs. In fact, such an argument
| is directly contradictory to the authority cited by Plaintiffs in their Motion for Partial Summary
Judgment on the Issues of CERCLA Liability wherein they have vigorously advanced the
argument that liability under CERCLA is not dependent upon the “amount” of hazardous
substances released. (See, Plaintiffs’ Mot. Partial Summ. J. CERCLA Liabilit‘y, pg. 18, (citing
B.F. Goodrich Co. v. Murtha, 958 F.2d 1192 (2d. Cir. 1992)). Fuarthermore, even if the quantity
of pollutants released by Plaintiffs was relevant, which it is not, the undisputed evidence in this
case indicates that contrary to Plaintiffs’ suggestion they have released a substantial amount of
phosphates into the water supply.

Plaintiffs® attempts to characterize their phosphate contributions in the Watershed as
“micro de minimis,” “minisule,” and “infinitesimally small” are misleading.  Plaintiffs are
atteropting to trivialize their contribution of phosphates to the Watershed by only discussing
activities with respect to their discharges of wastewater from their sewage lagoons at Eucha State
Park directly in Lake Eucha. Plaintiffs fail to mention the land application of nearly 5,000,000
gallons of liquid sewage to the Watershed between 1992 and 1997. (See, Poultry Defendants’
Response to Plaintiffs’ Motion and Bricf in Limine to Exclude Trrelevant and/or Prejudicial

Evidence.) Mr. Costello’s expert report does not even attempt to quantify that contribution.
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Notwithstanding Mr. Costello’s questionable and inadmissible opinion that Plaintiffs’
sewage discharges have no “causal connection to algae blooms and resulting problems,” it is
irrefutable that Plaintiffs have contributed the same constituent which they allege the Poultry
Defendants have contributed.’> That fact alone under CERCLA makes Plaintiffs partially
responsible parties and as such they can only pursue a claim of contribution. There is no dispute
among the courts. A partially responsible party (PRP) may only proceed with an action for
contribution under 42 U.S.C. 9613(f). Morrison v. McShares, Tnc. 302 F.3d 1127, 1135 (10"
Cir. 2002).

A fair reading of Plaintiffs’ Response indicates that although they are not willing to admit
to the validity of the Poultry Defendants’ arguments regarding their inability to pursue a Section
107(a) cost recovery claim, they do not seriously dispute the Poultry Defendants’ arguments in
that regard. Plaintiffs’ implied concession on this point is illustrated by their rather curious
attempt to turn their' Response into a late-filed motion in limine by asking the Court to exclude
from the jury any evidence of Plaintiffs’ contribution of pollutants. This unfounded request for
exclusion has been addressed by Plaintiffs in their Motion in Limine filed herein. The Poultry
Defendants have responded to that motion and their response is incorporated herein by reference.

PROPOSITION VI

ALL CLAIMS ASSERTED ON BEHALF OF TMUA SHOULD BE

DISMISSED BECAUSE THE TMUA HAS NOT SUSTAINED AN INJURY IN

FACT AND THEREFORE IS NOT A REAL PARTY IN INTEREST.

The heart of Plaintiffs’ claims is that phosphates from land-applied poultry litter has

migrated to Lakes Eucha and Spavinaw and caused injury. Accordingly, to maintain a cause of

5 The inadmissibility of Mr. Costello’s proferred opinions on this and a myriad of other
topics is addressed in the Poultry Defendants’ Motion in Limine to Exclude Testimony and
Opinions of Benjamin Costello.
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action, TMUA must have an ownership interest in Lakes Eucha and Spavinaw.® Plaintiffs argue
that TMUA has standing because Tulsa leased its waterworks facilities to TMUA. However,
Tulsa’s lease of its waterworks facilities is insufficient to support standing of TMUA for several
reasons. First, the lease does not pertain to Lake Eucha or Lake Spavinaw; the Lease clearly
states that all land and equipment covered by the lease is located in Tulsa County, Oklahoma.
Neither Lake Eucha or Lake Spavinaw is located in Tulsa County, Oklahoma, a fact of which the
Poultry Defendants ask the Court to take judicial notice. Accordingly, the existence of the lease
is immaterial, irrelevant, and insufficient for standing in this case.

Secondly, even if the lease could somehow be construed to include Tulsa’s limited
license in waters of Lakes Bucha and Spavinaw, Tulsa cannot lease a greater interest in the lakes
than it has. Tulsa does not own Lake Eucha or Lake Spavinaw, the State of Oklaboma does.”
The only interest Tulsa has is a limited license to use¢ a predetermined amount of water from the
lakes. Because such interest is insufficient to support claims of Tulsa, it is alse insufficient to
support claims by TMUA.

Thirdly, although Plaintiffs attempt to convince the Court that TMUA has sustained
damages, the truth is that TMUA is nothing more than a department of Tulsa that happens to
have a fancy title. Tulsa’s former mayor and others testified that TMUA has no employees and
that it receives its funding from Tulsa. Plaintiffs state that TMUA has an “operating fund” and
that proves that they are independent of Tulsa. However, the exhibit referred to by Plaintifts

clearly states that Tulsa funded the operating fund. (See, Plaintiffs’ Rcsponse to Poultry

¢ The arguments and authorities contained in Defendant City of Decatur’s Motion for

Summary Judgment and Brief in Support are incorporated herein.

7 See Defendant City of Decatur’s Motion for Summary Judgment and Brief in Support,
p. 4, and Exhibit 1 thereto.
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Defendants’ Motion for Partial Summary Judgment, pg. 35, and Exhibit N thereto, document

marked “TMUA002667.")

PROPOSITION VII

THE PLAINTIFFS CANNOT RECOVER DAMAGES FOR ANNOYANCE

AND INCONVENIENCE PURSUANT TO THEIR NUISANCE CLAIM

SINCE PLAINTIFFS ARE INCAPABLE OF SUFFERING EMOTIONAL

INJURY.

From Plaintiffs’ Reply (Proposition VI) it appears, at least in part, that Plaintiffs are
trying to re-cast the Poultry Defendants’ argument as asserting that Plaintiffs, as non-living
beings, cannot assert a nuisance claim. This is not the issue raised by the Poultry Defendants’
proposition here, rather, the issue is which type of damages are recoverable to these mumcipal
entities, given that they are incapable, in both the legal and practical sense, of suffering personal
injury. Plaintiffs acknowledge that entities of their type cannot suffer emotional injurics;
therefore, since there are no facts in dispute, this issue is ripe for summary adjudication.

Contrary to Plaintiffs’ contention, the Poultry Defendants are not dealing in semantics,
and there is an abundance of authority to support the Poultry Defendants’ proposition. The
Oklahoma law of nuisance is clear. There are two types of injury that may be redressed if a
nuisance is proven, that for injury to the property, and for injury to the person. The Oklahoma
Supreme Court undertook an analysis of several of its prior decisions on this issue in Truelock v.
City of Del City, 967 P.2d 1183 (Okla. 1998), and concluded:

[These cases] make inescapable the conclusion that the cause of action for

inconvenience, annoyance, and discomfort is one for personal injury and is

separate and distinct than the cause of action for damages to property, although

the right to both may arise in a suit for nuisance.

Id. at 1187; see also Plaintiffs’ cited case of Oklahoma City v. Eylar, 61 P.2d 649, 650-51 (Okla.

1936) (drawing same conclusion and describing annoyance and inconvenience damages as being
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for “physical discomfort™). Plaintiffs’ attempt to cite antiquated authority from Arkansas to
support their argument does not change the analysis; because, unlike their cited case, Gus Blass
Dry Goods Co. v. Reinman & Wolfort, 143 S.W. 1087 (Ark. 1912), the Poultry Defendants are
not challeﬁging by way of this argument, Plaintiffs’ right to seek the equitable remedy of
abatement. What is clear here is that Plaintiffs’ atternpt to recover damages for personal injuries
by way of their annoyance and inconvenience claims is not allowed, and should be stricken by
the Court,

PROPOSITION VIII

PLAINTIFFS CANNOT SHOW EITHER AN EXPENDITURE ADDING TO

THE PROPERTY OF ANOTHER OR AN EXPENDITURE WHICH SAVES

THE POULTRY DEFENDANTS FROM EXPENSE OR LOSS AND AS SUCH

CANNOT RECOVER ON A THEORY OF UNJUST ENRICHMENT.

Plaintiffs allege that they have “saved” the Poultry Defendants costs resulting from water
treatment performed by Plaintiffs and as such the Poultry Defendants have been unjustly
enriched. (See, Plaintiffs’ Response, pg. 41.) The very core of a claim for unjust enrichment is a
showing by the plaintiff that it has made an expenditure. That expenditure must add to property
of another, or that expenditure must save the other from expense or loss. County Line Inv. Co. v.
Tinney, 933 F.2d 1508, 1518 (10" Cir. 1991). Contrary to Plaintiffs’ assertion, the test is not
simply has the Plaintiff conferred a benefit on the Defendant (which they have not.) the Plaintiffs
must show an expenditure on their part which has saved the Defendants from expense or loss.
Plaintiffs have not shown any expenditure made by them which has saved the Poultry
Defendants from any expense which they were obligated to incur or any loss which they are
obligated to sustain. Plaintiffs’ argument is based on the illogical assumption that it is the

Poultry Defendants’ responsibility 1o treat the water which is supplied to Plaintiffs’ customers.

The treatment of Plaintiffs’ Water Supply is Plaintiffs’ responsibility, not the Poultry

10-42472.01 24




Case 4:05-cv-00329-GKF-PJC Document 1811 Filed in USDC ND/OK on 12/15/2008

Defendants, and any expenditure made with respect to Plaintiffs’ Water Supply benefits
‘Plaintiffs and logically does not save the Pouliry Defendants from any expense or loss they are
not obligated to incur or sustain.

Plaintiffs’ attempt to revise their unjust enrichment claim by reference to Dr. Holmes’
testimony that the Poultry Defendants saved $16 million by not exporting litter from the
Watershed is equally unpersuasive. In this version of Plaintiffs’ unjust enrichment claim, there is
no expenditure by Plaintiffs. They did not pay to have litter exported and therefore cannot argue
that they have “saved” the Poultry Defendants from any expense, nor has there been a “benefit”
conferred upon the Poultry Defendants by an expenditure by Plaintiffs.

PROPOSITION IX

PLAINTIFES® CLAIMS FOR JOINT AND SEVERAL LIABILITY AGAINST

THE POULTRY DEFENDANTS PURSUANT TO THEIR CAUSES OF

ACTION FOR NEGLIGENCE, NEGLIGENCE PER SE AND NUISANCE

ARE BARRED BECAUSE PLAINTIFFS’ OWN FAULT HAS

CONTRIBUTED TC THE DAMAGES FOR WHICH THEY SEEK TC

IMPOSE JOINT AND SEVERAL LIABILITY.

In the Motion, the Poultry Defendants sought a finding as a matter of law that because of
their own fault (which has not been denied) Plaintiffs could not recovery damages jointly and
severally from the Pouliry Defendants under their causes of action for negligence, negligence per
se and nuisance. In their Response, Plaintiffs correctly point out that they have recently moved
to dismiss their negligence and negligence per se claims pursuant to a motion that has not yet
been ruled upon this Court. In an act of apparent confidence in their ability to provail on the
motion to dismiss those claims or perhaps in recognition of the correctness of Defendants’ joint
and several arguments with respect to negligence and negligence per se claims, Plaintiffs have

chosen to not even address the joint and scveral liability issues in the context of the negligence

and negligence per se. Accordingly, if the Court denies Plaintiffs’ Motion to Amend Pleadings
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to Dismiss Negligence and Negligence Per Se Claims, the Poultry Defendants are entitled 1o a
finding as a malter of law that any damages recovered by Plaintiffs pursuant to those causes of
action must be assessed severally rather than jointly and severally.

While Plaintiffs have not challenged the Pouitry Defendants’ analysis of the joint and
several liability issue in the context of the negligence and negligence per se claims, they have
devoted a substantial portion of their Response to arguing that joint and several liability is
available pursuant to their nuisance claim; Plaintiffs” entire argument on this issue is premised
up;)n their position (articulated for the very first time in their Response) that they are pursuing an
“intentional” nuisance claim. Once again, Plaintiffs arc attempting to create a distinction that
does not exist. Nuisance in Oklahoma is statutory. The Oklahoma Courts have not recognized a
specific mental state requirement with regard to the cause of action of nuisance and have
consistently permitted recovery under a c¢laim of nuisance on facts which are more closely
aligned with negligence principles as opposed to intentional tort principles. See, City of Ada v.
Canoy, 177 P.2d 89 (Okla. 1947) (Where municipality installed sewer system which it believed
to be adequate, but which proved to be inadequate, its continued operation constituted a nuisance
for which the municipality was liable). Furthermore, Oklahoma’s comparative negligence
statute that applies to all actions when damage to property is alleged. 23 O.S. 1981 § 13.

Moreover, in the abseﬁce of any express authority under Oklahoma law on the issue of
whether a plaintiff who is als.p at fault for the injury complained of can rccover jointly and
severally from defendants, the Poultry Defendants believe that this Court should look to the
overwhelming authority from other jurisdictions. That authority is discussed at length in Section
V{(F) of the Poultry Defendants’ Motion and in the interest of brevity is not recited herein again.

Suffice it to say, that the Restatement of Torts 2d and the majority of courts to have considered

10-42472.01 A 26
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the issue have concluded that “[w]here the acts or omissions constituting negligence are the
identical acts which allegedly gave rise to a cause of action for nuisance, the rules applicable 1o
negligence will be applied.” (See, 58 Am. Jur. 2d Nuisances § 72, p. 728; see also, Motion pg.
54-56 and cases cited therein.) Notwithstanding their recent attempts to distance themselves
from the allcgations of “negligence” contained in their own pleadings, it is inescapable that the
“acts or omissions constituting negligence are the identical acts which allegedly gave rise lo 2
cause of action for nuisance.” Plaintiffs in this case plead the very same facts for their causes of
action for negligence and nuisance. (See generally First Am. Compl. I 47-52, 57-63). In fact,
in the first two paragraphs of Plaintiffs’ nuisance claim, they incorporate by reference the
allegations of their negligence and negligence per se claims set forth previously in their
complaint and refer expressly to “Defendants’ wrongful conduct, as alleged above,” another
direct reference to the interrelationship between Plaintiffs’ nuisance claim and their negligence
claims. (See First Am. Compl. {§ 47-48.)

Furthermore, even if Plaintiffs are permitted to recast the clear negligence based
allegations of their nuisance claim under a late-adopted theory of “intentional nuisance,” the
evidence of Plaintiffs’ fault in contributing “pollutants™ remains relevant. Oklahoma law has
consistently applied “contributory negligence” type defenses in the context of intentional torts to
preclude a plaintiff from recovering where there is evidence that the plaintiff has intentionally
committed illegal or unlawful acts. See, ¢.g., Bowman v. Lunsford, 54 P.2d 666 (Okla. 1936)
(holding that where parties to unlawful or illegal transaction are in pari delicto with each other,
each is estopped, as to the other, to take advantage of his own moral turpitude, illegal act, or
criminal conduct to recover damages for injury sustained as a consequence of their joint wrong);

White v. Shawnee Milling Co., 221 P. 1029 (Okla. 1923) (Jf a party suffered injury while

10-42472.01 ' 27
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violating a public law, he cannot recover for the injury from another transgressor if the unlawiul
act was a cause of the injury). It is undisputed that the Plaintiffs contributed to the very injuries
upon which their claims in this case are based through intentional conduct knowingly pursued by
Plaintiffs in direct violation of existing Oklahoma law. Plaintiffs’ intentional and unlawful
conduct is described expansively in Section V(B) of the Poultry Defendants’ Motion. Through
the unlawful operation of the Eucha Lagoons which led to a judgment against Plaintiffs reciting
numerous findings of unlawful conduct and through their deliberate and knowing practice of
mixing “contaminated” water from Lake Oologah with the water that Plaintiffs contend has been
contaminated by the Poultry Defendants, Plaintiffs have, as a matter of law, contributed to the
injuries and damages for which they now scek to impose liability upon the Poultry Defendants.
As such, the Plaintiffs are jointly liable intentional wrongdoers, who at best, are only entitled to
contribution. Accordingly, just as is the case with their negligence and negligence per se claims,
Plaintiffs cannot recover jointly and severally from the Poultry Defendants under their nuisance
claim.
CONCLUSION

For the foregoing reasons as well as those set forth in the Motion, this Court should enter
summary judgment in favor of the Pouliry Defendants on all claims for relief contained in
Plaintiffs’ First Amended Complaint. In the alternative, the Poultry Defendants are entitled to
the entry of partial summary judgment in favor of: (i) dismissing the Plaintiffs’ First Claim for
Relief (Cost Recovery and Contribution Under CERCLA §§ 107 and 113), (ii) dismissing all
claims asserted on behalf of Separate Plaintiff TMUA, (iii) dismissing the Plaintiffs’ Third
Claim for Relief (Nuisance) to the extent that such claim for relief secks to recover damages for

annoyance and inconvenience or other “cmotional injurics,” (iv) dismissing the Plaintiffs’

10-42472.01 28

Page 110 of 135




Case 4:05-cv-00329-GKF-PJC  Document 1811 Filed in USDC ND/OK on 12/15/2008 Page 111 of 135

Seventh Claim for Relief (Unjust Enrichment), and (v} dismissing all claims for joint and several

liability against the Poultry Defendants.

10-42472.01
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1 trying to sell is basically the rule that says a bailor shall
2 not be liable to third parties for the negligent use of the

3 bail property by the bailee in the absence of control.

4 THE COURT: I know your argument.

5 MR. ROARK: Okay.

6 THE COURT: We don’'t have a negligence case.

7 MR. ROARK: That’s right, we don’t have a negligence

8 claim. 1It’s a nuisance claim. And there is plenty of control,
9 as Mr. Kernan just went through here, to take it out of that
10 rule. So -- and it’s not a bailment in the first place because
11 there’s not a full transfer of possession of these chickens,
12 given all the control issues. So there’s lots of reasons'why

13 this is not a bailment and that argument doesn’t apply.

14 THE COURT: Very well.
15 Okay. Mr. Tucker, are you going to address, does
16 Cargill want to argue any standing or right to bring -- just

17 one second. Are you going to address anything further that’s
18 in the Cargill briefs?

19 MR. JOHN TUCKER: The Cargill brief, yes, ma‘’am. It'’s
20 actually separate from -- the Cargill brief raises two points

21 that haven’t been addressed in the summary judgment motion --

22 THE COURT: Right.
23 MR. JOHN TUCKER: -- of the joint defendants.
24 THE COURT: Right. You’re going to reserve separate

25 argument for that.
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1 MR. TAYLOR: Well, Judge, I'm supposed to argue the
2 TMUA standing aspect.
3 THE COURT: All right. Let me hear your reply on --
4 let’s not belabor the PSA.
5 MR. GRAVES: I won’t, Judge. I just wanted to point
6 out that I didn’t -- I want to point out again that I didn’t
7 stand up here and say that the act --
8 THE COURT: You didn‘t.
9 MR. GRAVES: -- expressly says that or anything of
10 that nature, but given the act itself --
11 THE COURT: You said what he was going to say too.

12 You told me that he was going to argue that there’s nowhere in
13 the act.

14 MR. GRAVES: Right. Given the act and the food safety
15 regulations and things of that nature, there are reasons for

16 these things that are in the contract that have to be there.

17 THE COURT: I understand.

18 MR. GRAVES: The other thing is on the Stevens case

19 that he brought up, the Tyson versus Stevens case, that case

20 related to swine, which is liquid manure first of all, which is
21 a completelyxaifferent thing than dry poultry litter, and the
22 Packers and Stockyards Act did not apply to swine until this

23 summer. So there was a reason why that argument wouldn’t have
24 been made in that particular case.

25 THE COURT: Thank you.




Case 4:05-cv-00329-GKF-PJC  Document 1811 Filed in USDC ND/OK on 12/15/2008 Page 119 of 135
112

1 Mr. Taylor, it'’s your time.
2 MR. TAYLOR: Your Honor, if it please the Court, this
3 is the simplest to understand and the simplest to apply the
4 facts to the law, but it’s often an area that courts are
5 reluctant to sustain because of the practical impact that
6 occurs.
7 TMUA does not own the water. The water is owned by
8 the State of Oklahoma. And as a result, TMUA nor the City, and
9 we’ll let Mr. Tucker address that in a moment, have any
10 standing with which to bring this lawsuit.
11 This lawsuit is brought over a body of water, or
12 waters I should say, Spavinaw and Eucha, that are owned by the
13 State of Oklahoma and that have been appropriated to the City
14 since 1938.
15 Now, the TMUA does not have any employees. It is a
16 public trust without employees, income, or expenses. That’'s
17 from the former Mayor Susan Savage deposition and the Patsy
18 Bragg deposition. It has no income. Its funds are provided to
19 it by the City in an amount determined by the City Council.
20 That”s from the Susan Savage deposition as well. And then
21 there’s also language in the lease with the City that
22 references certain real properties, none of which are located
23 outside of Tulsa County in that particular reference to real
24 properties.

25 But the core of it, Judge, comes to this. Imagine
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1 this hypothesis: 1In your private office youvhave, if I

2 remember correctly from your days as a magistrate, some very

3 eclectic personal items. Those belong to the Honorable Claire
4 Eagan personally.

5 THE COURT: Some of them.

6 MR. TAYLOR: Right. There are also items in your

7 personal office that are allocated to you as a judge. Those

8 are allocated to you either by the General Services

9 Administration or by the Justice Department or, as this video
10 screen says, U.S. Courts Oklahoma Northern District. Those are
11 allocated but they are not your ownership.

12 Imagine that there is painting going on in your

13 courtroom -- I'm sorry, in your office, and that in the course
14 of that painting that you contend that there is paint that has
15 gotten on your personal furniture and on that that is allocated
16 to you by the Justice Department or by GSA. You personally
17 have then an action against the painter, but you as the judge
18 do not have an allocation -- have an action against the painter
19 for what has been allocated to you. Only the entity that

20 actually owns that, which would be either General Services

21 Administration or the Justice Department, can bring that

22 action.

23 The same is true here. There is no consideration for
24 this allocation. The City of Tulsa and TMUA are political

25 subdivisions, and the State of Oklahoma has the ownership
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1 interest. And so they are -- the TMUA, and as Mr: Tucker will
2 point out subsequently, the City of Tulsa are not the proper
3 entities, do not have the standing.
4 That puts you in a very difficult position, because if
5 you agree, you have to ultimately dismiss this case at this
6 | stage of the game, which is a very tough thing to do. But it’s
7 nevertheless whét the facts applied to the law require you to
8 do.
9 THE COURT: What about the cases and the statutes
10 cited by the plaintiffs in their response?
11 MR. TAYLOR: Well, we think that the Okmulgee Coal
12 case versus Hinton says that the real party in interest is the
13 one legally entitled to the proceeds of a claim and that
14 because those damages were, in that case were borne by the
15 City, only the City is legally entitled. If this water is
16 damaged, the owner of it is the one that must bring this
17 action.
18 THE COURT: Under Oklahoma law, any person having a
19 right to the use of water from a stream whose right is impaired
20 by the act or acts of another or others may bring suit in
21 district court.
22 MR. TAYLOR: But, Judge, we believe that that ‘is the
23 State of Oklahoma. Mr. Tucker is also going to address this
24 with regard to the City.

25 TMUA, though, is what I’'m here to address first and
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1 foremost. There has been no allocation of this water from the
2 state to the Tulsa Municipal Utility Authority. TMUA does not
3 have the standing to bring the action. Mr. Tucker will address
4 more specifically the City of Tulsa’s claim.

5 THE COURT: Let’s do TMUA then on behalf of the

6 plaintiffs.

7 MR. McKINNEY: Your Honor -- pardon me. Do you want

8 to do that?

9 "MR. ROARK: Some of this will apply to Mr. Tucker.
10 I'l1l wait and deal with some of that.
11 Of all the smoke screens that the defendants have

12 thrown up in this case, I have to say that these two arguments
13 that the TMUA and the City of Tulsa don’t have a right to be in
14 this court to protect their own drinking water is the most

15 preposterous of any argument that they allege.

16 The TMUA, by lease agreement, and this is in Exhibit N
17 to our attachments to the brief, has the responsibility to own,
18 operate and protect all the assets of the water system in the
19 | city of Tulsa. They have an interest and a legal obligation to
20 proteét those rights. They contract to take care of the water
21 system, they incur indebtedness to take care of the water
22 system, and indeed they are the contracting party who incurred
23 many of the costs that are at issue in this case. They

24 contracted for the studies in the watershed. They run the

25 water treatment plan, if you will.
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1 Now, they have incurred the $4.1 million we’re talking
2 about. I don’t know what other kind of standing or interest a
3 party has to have to bring a lawsuit, but they’ve paid the
4 bills.
5 The idea about ownership I'm going to reserve, because
6 that’s really probably more of what Mr. Tucker is going to talk
7 about, as to who owns the water. But if you follow the
8 defendants’ argument to its conclusion, they would tell you
9 that only the State of Oklahoma has the standing in this state
10 to ever bring a nuisance claim for any pollution to any water
11 body in the state of Oklahoma.because they own all the waters
12 of the state. Therefore, nobody else has a right to bring an
13 action in nuisance.
14 - That'’s preposterous. The case law would not bear that
15 out. I don’t know if they’'re suggesting that to you, but
16 that’s the conclusion you reach.
17 It's also not the law with respect to what it takes to
18 bring a nuisance claim, both a private nuisance claim and a
19 public nuisance claim, but I‘'m going to wait and deal with that
20 after Mr. Tucker gives his presentation on this.
21 The example that Mr. Taylor gave you about the paint
22 damage in your office on property is a little different because
23 that would be an action for property damage, not a nuisance
24 action. And there’s a big difference about who can bring a

25 nuisance action to protect the public’s rights as well as your
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1 own individual rights. Plenty of people besides the property
2 owner can bring an action for a nuisance, particularly a public
3 nuisance.

4 And again, I'm going to address that in a little more
5 detail after Mr. Tucker speaks. But the idea that the TMUA is
6 not a real entity and has no assets and is a hollow shell kind
7 of corporation and can’t be in front of you in this court is

8 preposterous. They are a legal entity, a trust set up by law,
9 and they’re doing what they’re obligated to do, which is to

10 protect the water system that the defendants have polluted.

11 THE COURT: Thank you.
12 All right, Mr. Tucker.
13 MR. JOHN TUCKER: May it please the Court, Your Honor,

14 John Tucker for Cargill and the other defendants on the issue
15 of what does the City of Tulsa have a right to do and what do
16 they not have a right to do in this court.

17 It’s undisputed that Tulsa does not own the water in
18 Spavinaw Lake or in Eucha Lake. It’s undisputed and was

19 confirmed by a court proceeding in 1938 that Tulsa acquired an
20 allocation of an amount of water, an allocation of the right to
21 draw and to impound and draw and take water from Spavinaw

22 Creek. That allocation came to the City of Tulsa from the

23 State of Oklahoma. - The allocation is as to quantity. No

24 reference is made in the allocation as to quality, merely as to

25 a quantity of water which can be taken each year.
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The City of Tulsa essentially has a water right that
is a kind of right that is not a riparian right. 1It’s not the
right to use the land -- the water that crosses your land for
purposes having to do with your land for domestic purposes. It
is a right that was beyond that and beyond a riparian right
that could only be obtained from the State of Oklahoma.

In the plaintiffs’ response to our motion with regard
to standing, the quicksand that you can get into if you aren’t
careful is set out at page 7 of their brief when they say in
the last paragraph, "Interference with water rights is plainly
an invasion of a legally protected interest." There’s no
objection about that. Clearly, interference with water rights
is plainly an invasion of a legally protected interest.

They then say, "The common law of nuisance allows
recovery, embodied under Title 50, allows recovery of damages
for wrongful interference with one’s use or enjoyment of rights
or interests in land." Your Honor, we’re not dealing with a
right or an interest in land. We are dealing with a water
right. It’s a property interest, but it’s not a possessory
interest. It’s not -- and I never was very good in Property I,
but I think this is what they called having to have a right
coupled with an interest. |

They’ve got a right, but the right doesn’t come from
their land; it comes from the State of Oklahoma. And the right

is limited to the right to take water. Here, Tulsa’s protected
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1 .| interest is the right to take water, which is not a possessory

2 interest. The City is not the riparian owner of that amount of

3 the water.

4 - And I know Your Honor will recall from other briefing

5 that was presented in this matter the Department of

6 Environmental Quality charged the City of Tulsa with violations
7 having to do with its intentional discharge from its sewage
8 lagoons at Lake Eucha. The action that was brought by ODEQ was
9 to protect the waters of the state, which is Lake Eucha, and
10 that’s where their authority came from to levy that charge.
i1 And the whole point we’re raising, whether you talk
12 about the City of Tulsa or TMUA, is that nothing is alleged
13 that the City’s right to take water has been interfered with,
14 and there’s no basis for any cause of action for interference

15 with the right to take water that was allocated to the City.

16 THE COURT: Thank you.

17 MR. JOHN TUCKER: Thank you.

18 THE COURT: Mr. Roark.

19 MR. ROARK: Your Honor, a fair reading of the permit

20 and order issued by the Oklahoma Resources Planning Board in
21 1938 cannot be read any other way but to say that the

22 appropriative rights that that gave the City of Tulsa to take

23 this water clearly gave it possession of the water,

24 not give it title to the water. They have been using and

25 appropriating the water ever since.

if it did
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The idea that there’s some distinction between the law
that we cite under nuisance law that talks about possession of
land and what we'’re talking about here, water rights, they
don’‘t cite any case law that draws this distinction, the
dichotomy between water and land and nuisance applies to land
but it doesn’t apply to water.

The rights of -- this is both a private nuisance and a
public nuisance. 'The plaintiffs, to the extent they have a
private nuisance, they have a special interest because they’ve
incurred, the cities and TMUA have incurred the $4.1 million.
That makes it a private nuisance. As to those entities, they
have paid the bill.

When you talk about private nuisance, the law is clear
and the Restatement is clear, the case law in Oklahoma is clear
that you don’t have to have title. You can bring it with a
mere possessory interest. They don’t quote any law to the
contrary. There is no law to the contrary. It’s as old as the
law can be. So a mere possessory interest is sufficient to
bring a private nuisance.

When we talk about public nuisance, an action is
brought for the benefit of the public and you don’t have to
bring -- you don‘t have to be the owner of the property to
bring a public nuisance. 1Indeed, the law is old, and there’s
both Arkansas law we cite and Oklahoma law, that a municipality

is indeed the proper party to bring an action for a nuisance, a
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1 public nuisance, that is injurious to the citizens of that

2 municipality.

3 That’'s what’s going on here. The idea that the City

4 of Tulsa cannot bring a public nuisance action to protect its

5 citizens from its own public water drinking supply is

6 preposterous, it’s absurd, but that’s what the defendants are

7 suggesting.

8 We have rights under four statutes: the water law

9 rights under Title 82, the environmental laws under 27A, the
10 " | public nuisance laws under Title 50, the municipal law that we
11 brought a claim on that prevents the pollution of a public
12 water supply. BAll of those statutes give special rights to the
13 plaintiffs in this case to protect their water supply, and
14 there’s simply no question but that they’ve got the right to be
15 plaintiffs in this case. ‘
16 THE COURT: Thank you.
17 All right. Now do we want to go to Peterson, City of
18 Decatur, or any other issues that have been briefed?
19 MR. JOHN TUCKER: Joint and several liability was also
20 briefed in the joint motion for summary judgment. With the

21 Court’s permission, I would like to address that.
22 THE COURT: Certainly.
23 MR. JOHN TUCKER: This matter began, as the Court will
24 recall, as an action that had a number of causes of action

25 alleged, one of which was negligence.
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AFFIDAVIT OF J.D. STRONG

J.D. Strong, being of lawful age and first being sworn upon his oath, deposes and states

as follows:

1. I am the Secretary of the Environment of the State of Oklahoma. I am also the

trustee for natural resources for the State of Oklahoma under CERCLA.

2. I have personal knowledge about the natural resources in that portion of the
Illinois River Watershed located within Oklahoma, as well as the agencies that exercise
regulatory, control and management functions over such natural resources on behalf of the State
of Oklahoma. These agencies include, without limitation, those listed below.

3. The State of Oklahoma acting through the Oklahoma Department of
Environmental Quality conducts regulatory, control and management functions in that portion of

the Illinois River Watershed located within Oklahoma including, without limitation, the

following:

a. Regulation of municipal and industrial point source discharges. 27A
Okla. Stat. § 1-3-101(B)(1);

b. Surface water and groundwater quality and protection and water quality
certifications. 27A Okla. Stat. § 1-3-101(B)(4);

c. Regulation of public and private water supplies. 27A Okla.
Stat. § 1-3-101(B)(6).

4. The State of Oklahoma, acting through the Oklahoma Water Resources Board,

conducts regulatory, control and management functions in that portion of the Illinois River

Watershed located within Oklahoma including, without limitation, the following:
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a.

Jurisdiction for water quantity, including but not limited to,

water rights, surface water and underground water, planning, and
interstate stream compacts. 27A Okla. Stat. § 1-3-101(C)(1).

b.

Flood plain management. 27A Okla. Stat. § 1-3-101(C)(4).
Dam Safety. 27A Okla. Stat. § 1-3-101(C)(3).

Water Quality Standards development and accompanying use support
assessment protocols, anti-degradation policy and implementation, and
policies generally affecting Oklahoma Water Quality Standards
application and implementation, including but not limited to, mixing
zones, low flows and variances or any modification or change thereof
pursuant to Section 1085.30 of Title 82 of the Oklahoma Statutes. 27A
Okla. Stat. § 1-3-101(C)(9).

5. The State of Oklahoma, acting through the Oklahoma Department of Wildlife

Conservation, conducts regulatory, control and management functions in that portion of the

Illinois River Watershed located within Oklahoma including, without limitation, the following:

Investigating wildlife kills. 27A Okla. Stat. § 1-3-101(H)(1).

a.
b. Wildlife protection and seeking wildlife damage claims. 27A Okla.
Stat. § 1-3-101(H)(2).
c. Issuing fishing licenses. 29 Okla. Stat. § 4-110.
d. Issuing hunting licenses. 29 Okla. Stat. §§ 4-101,112
e. Closing the waters of the State to fishing. 29 Okla. Stat. § 6-502.
6. The State of Oklahoma, acting through the Oklahoma Scenic Rivers Commission,

conducts regulatory, control and management functions in that portion of the Illinois River

Watershed located within Oklahoma including, without limitation, the following:

Promulgating rules and issuing orders necessary to protect the public
interest. 82 Okla. Stat. § 1461(G)(b).
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b. Establishing fees for commercial canoe operators. 82 Okla. Stat. §
1470.
c. Acquiring, developing and maintaining public access points. 82 Okla.

Stat. § 1454.

d. Protecting the natural resources of the Scenic Rivers in the Illinois River
Watershed. O.A.C. 630:15-1-1.

7. The State of Oklahoma, acting through the Oklahoma Department of Mines,
conducts regulatory, control and management functions in that portion of the Illinois River

Watershed located within Oklahoma including, without limitation, the following:

a. Mining regulation. 27A Okla. Stat. § 1-3-101(G)(1).

b. Inspecting surface mining operations. 45 Okla. Stat. § 907.
c. Reviewing and issuing surface mining permits. O.A.C. § 460:10-3-
4.
8. The State of Oklahoma, acting through the Oklahoma Department of Agriculture,

Food, and Forestry, conducts regulatory, control and management functions in that portion of the
Illinois River Watershed located within Oklahoma including, without limitation, the following:

a. Registering and regulating poultry feeding operations. 2 Okla. Stat. § 10-
9.1, et seq.

b. Certifying poultry waste applicators. 2 Okla. Stat. § 10-9.16, et seq.
c. Regulating concentrated animal feeding operations. 2 Okla. Stat. § 20-40

et seq.

Further affiant sayeth not.

/ e \S 2208
J.D. Stj‘ong - Date
Oklahoma Secretary of the Environment
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N
Subscribed and sworn to before me this /.53 day of December, 2008.
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PR#9833 FORD, ALAN 7/21/2008

1 MS. SOUTHERLAND: 1 have no questions, 1 On a number of occasions you told Mr. Bond

2 MR. NANCE: Does anyone on the phone have 2 that you did not have information, for instance,

3 any questions? 3 about the depth of groundwater.

[ MS. GRIFFIN: No. 4 Do you recall that testimony?

5 MR. SANDERS: Not for Cal-Maine. 5 A Yes,sir.

6 MR. NANCE: Let's take a short break and 6 Q When you talked with people about various

7 then we'll have a few. T locations, did you ask them about the depth of

8 THE VIDEOGRAPHER: Off the record at 2:30. 8  groundwater?

9 (Off the record.) 9 A Yes, sir, 1 did. Ialways asked that.
10 THE VIDEOGRAPHER: We're on the record at 10 Q Let me invite you to think about Natura)
11 254, 11  Falls State Park.
12 CROSS-EXAMINATION 12 Is there a spring on that Jocation?
13  BY MR NANCE: 13 A There is a spring at that location.
14 Q Good afternoon, Mr. Ford. As! think you 14 Q So we know, at least at that point,
15  know, I'm Bob Nance, ] represent the State of 15  there's groundwater that surfaces at that location;
16  Oklahoma. 16 s that correct?
17 A Yes,sir. 17 A That's correct.
18 Q Let me ask you to think back to the time 18 Q Okay. Mr. Bond asked yoa a number of
19  when you came to work at the Department of Central |19  questions over — I guess in the first session about
20 Services in January of 2006, 20  the State's assertion of standing to sue these
21 Would you tell us, please, what the 21  defendants for trespassing.
22 condition of the real property inventory was at that |22 Do you recall talking about that?
23 time? 23 A Yes, sir, I do.
24 A Well, it was - there was an electronic 24 Q Okay. Let me ask you if the State of
25  version, but it was basically useless. You couldn't 25  Oklahoma asserts standing to sue these defendants

154 156

1 doany kind of sorts, you couldn®t print off any 1 for trespass for all surface waters in definite

2 reports unless you printed one record per page. You 2 streams in the Oklahoma portion of the Illinois

3 couldn't manipulate that data in any way. The 3 River Watershed?

4 access database that makes up the real property 4 A Yes,sir.

5  inventory at that time had lost basically all its 5 Q Would that include the main stem of the

6  functionality. 6  Hlinois River?

7 The records were kept in several different 7 A Yes, sir, it would.

8  places. The electronic records, copies of deeds, 8 Q Would it include Lake Tenkiller?

9  agreements, the paper records, copics of deeds, 9 A Yes, sir, it would.
10  abstracts, agreements, kept in about three different 10 Q Would it include the tributaries of either
11 places. There had really been no one working the 11  the Blinois River or Lake Tenkiller?
12  real property inventory for the last scveral years, 12 A Yes, sir, it would.
13 Q In January 2006, could that database sort 13 Q Where there's water flowing in a definite
14  properties by county the way you've done on the 14  stream?
15  spreadsheet you've given us in this deposition? 15 A Yes, sir.
16 A No, sir. 1couldn't make it sort in any 16 Q And in connection with the discussion you
17  way, shape, or form — 17 had about groundwater, does the State of Oklahoma
18 Q Okay. 18  assert standing to sue these defendants for trespass
19 A —solcouldn't have given you countics, 19  for the groundwater under any property owned or
20 Q Okay. And in the intervening 20  leased by the State of Oklahoma?
21  two-and-g-half years, have you whipped that database |21 A Yes,sir,
22  intothe shape that it's in today? 22 Q Soif - if we went through every one of
23 A Sir, yes, sir. 23 the properties in your spreadsheet, and I asked you
24 Q I'mgoing to jump around here a little bit 24 the same question about this property or that
25  and I apologize. 25 property, would the answer be the same?
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1 A That's correct, it would be the same. 1 which is on the west side of the W May, about

2 Q Okay. And any property owned or leased 2 halfway between north and south to both northem and

3 that you discussed with Mr. Bond, oreven thatyou | 3  southern boundaries.

4 haven't discussed that's in the spreadsheet? 4 Q Okay. What about fertilizing in the past

5 A That's correct. 5  on the Cherokee Wildlife Management Areas?

6 Q Let's talk for a moment about flowing 6 A They have fertilized for the last several

7  groundwater. That's groundwater in a definite 7 years ago — or several years ago. Again, they're

8  stream underground. Okay? 8  growing clover. They're applying basically at the

9 A Okay. 9  same rate that they do at the Cookson Wildlife
10 Q Does the State of Oklahoma assert standing |10  Management Arca.
11 tosue these defendants in trespass for groundwater |11 Q Okay.
12  in definite streams flowing under the surfacein the (12 A Five times in the last ten years,
13 Oklahoma portion of the lllinois River Watershed? [13  somewhere in there.
14 A Yes, sir, that's correct. 14 Q All right, sir. There was some discussion
15 Q And would that be true no matter who the 15  you had with Mr. Bond about the date of the
16  surface owner was? 16  construction of the pit privies in the Scenic Rivers
17 A Yes, sir, that is correct, 17 Access Areas.
18 Q You talked with Mr. Bond about, oh, 18 Do you recall that testimouy?
19  reporting, annual reporting or monthly reporting |19 A Yes, sir
20  documents on the land application from — I think it |20 Q As aresult of additional inquiry, can you
21 was mentioned in Paragraph 10 of Exhibit 11. 21  give us any more precise date of the construction of
22 Do you recall that? 22 those various pit privies?
23 A Yes,sir. 23 A They were all built between 1988 and 1994.
24 Q And you said that there were no monthly 24 Q Okay.
25  reports provided; is that right? 25 MR. NANCE: Mr. Bond, can 1 borrow one of

158 160

1 A That's correct, 1 your Exhibit stickers?

2 Q  Was that because they did not apply 2 MR. NANCE: If we skipped 27, we'll fill

3 outside the lagoons? 3 itin. Let me hand you those 1 think I gave you one

4 A Thats because they did not apply outside 4  eardicr. I'm going to have to ask for one back.

S the lagoons, yes, sir. 5 (Exhibit 27 marked for identification.)

6 Q Okay. I think we have made some 6 BY MR.NANCE:

7  supplemental inquiry about fertilizing some of these 7 Q M. Ford, I've marked as Exhibit 27

8  waste management areas — wildlife management areas. | 8  something I think you bave a copy of. It's — would

9 Let me ask you if we have determined whether or not 9  these be printouts of computer screen maps for
10  there was any fertilizer applied in the past at the 10  various wildlife management areas?
11 Cookson Wildlife Management Area? 11 A Yes, they are,
12 A No, sir, there's none. 12 Q Okay. Aud do these come from the system
13 Q Do you have a handwritten note? 13  masintained by the Oklahoma Wildlife — Oklahoma
14 A Yes, 1do. Okay. F'm sorry. 14 Department of Wildlife Conservation?
15 This information provided to me by 15 A Yes, sir, they are,
16  counsel. Now, what facility arc we talking about? 16 Q Okay. I would like to invite your
17  I'msomy. 17  attention to the very last page of Exhibit 27, and,
18 Q Cookson. 18  particularly, I want to talk with you about the two
19 A They fertilized last year roughly the same 19  areas at the bottom of that map, the lower Minols
20  amount as this year. They fertilized approximately 20 River PFHA and the Kerr-McClellan Wildlife
21 five times in the last ten years. Fertilizer was 21 Management Area, Robert S. Kerr Pool.
22 applied after a soil test was conducted. 22 Do you see those down there?
23 They're growing clover for these wildlife 23 A Yes,sir, Ido.
24  management areas, is what they're doing. They've 24 Q Let me ask you whether the State of
25 got four fields east of the }ée;dquanas building 25  QOklshoma own those two areas?
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